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THEY ARE TRYING TO TAKE MY LICENSE AWAY-WHAT
DO I DO NOW? A PRACTITIONER'S GUIDE TO
CERTIFICATE REVOCATION & SUSPENSION
DEFENSE LITIGATION
TOM M. DEES, III*
The flying world is a world unto itself and incredibly intolerant of care-
lessness or poor decision-making. Fly smart, fly safe.'
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I. INTRODUCTION
BY THE NATURE of the responsibility entrusted to them, avi-
ation pilots have a duty to uphold certain professional and
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safety standards, and are held liable when they breach this duty.2
Likewise, those who enforce these standards through regulatory
agencies also have a duty to use their enforcement authority
fairly as well as in accordance with certain procedures, and they
too are held liable when they breach this duty. Accordingly,
"[i]t is the role of FAA [Federal Aviation Administration] em-
ployees to promote safety through the compliance and enforce-
ment process."3 Thereby, "compliance is promoted primarily
through education, training, and counseling, and only where
those efforts have failed, by formal enforcement action."4
This comment is intended to be a useful resource regarding
FAA enforcement proceedings against pilots who are facing ad-
ministrative or legal enforcement action by the FAA, the Na-
tional Transportation Safety Board (NTSB), or related
agencies.5 That is, it is the author's goal to create a practi-
tioner's guide to certificate defense litigation. This comment
2 As Rudyard Kipling so eloquently stated, machines, such as aircraft, have no
tolerance for error.
We can pull and haul and push and lift and drive,
We can print and plough and weave and heat and light,
We can run and race and swim and fly and drive,
We can see and hear and count and read and write!
But remember, please, the Law by which we live,
We are not built to comprehend a lie,
We can neither love nor pity nor forgive.
If you make a slip in handling us you die!
Rudyard Kipling, The Secret of the Machines (Modern Machinery), reprinted in RUDY-
ARD KIPLING, THE COMPLETE VERSE 601-02 (1990); see also WINDLE TURLEY, AVIA-
TION LITIGATION vii (1986).
3 James B. Busey, former Adm'r, Fed. Aviation Admin., "Policy on Compliance
and Enforcement" July 12, 1990, reprinted in Introduction to AN OVERVIEW OF FAA
ENFORCEMENT ACTIONS, AIRCRAFT OWNERS AND PILOTS ASSOCIATION, (AOPA Mem-
bership Services) 2 (1993) [hereinafter Busey - AOPA]. The Aircraft Owners and
Pilots Association (AOPA), established on May 15, 1939, is "a not-for-profit organ-
ization dedicated to general aviation." History of AOPA, AOPA Online, at http://
www.aopa.org/info/history.html (last modified Oct. 8, 1999). With a current
membership of about 350,000, AOPA is a politically active organization promot-
ing legislation regarding general aviation and providing extensive services for its
membership. See id.
4 Busey - AOPA, supra note 3, at 2.
5 This comment does not address the topic of aviation medical certificates.
For a discussion on aviation medical certificates, see J. Scott Hamilton, Adminis-
trative Practice in Aviation Medical Proceedings, 26 EMORY L.J. 565 (1977). See also
Dep't of Transp. Fed. Aviation Admin. Order No. 2150.3A, 1203, at 146-47
(Dec. 14, 1988) [hereinafter Compliance and Enforcement Program].
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will orient attorneys new to aviation law as well as serve as a help-
ful reminder to the field's seasoned veterans."
To facilitate a more thorough understanding of this topic, sev-
eral forms are attached to this comment as appendixes. These
forms, however, do not, and are not intended, to cover every
situation. Rather, they have been provided as useful guides to
assist practitioners involved in such cases. As each case is
unique, these forms should not be relied upon solely. Instead,
due consideration should be given to the facts of each case.
There are no warranties and / or representations made in con-
nection with these forms or their use.
II. FAA AND NTSB ENFORCEMENT PROCEEDINGS
A. A BRIEF OVERVIEW OF STATUTORY AND AGENCY HISTORY
Since virtually the time the Wright brothers completed the
first successful engine-driven airplane flight on December 17,
1903, 7 there has been a tremendous amount of legislation re-
garding aviation in the United States-including government
regulation and deregulation of the industry. The Air Com-
merce Act of 19268 was the first federal legislation governing
aviation and placed enforcement authority regarding aviation
matters with the Aeronautics Branch of the Department of Com-
merce under the Secretary.'
b For other useful discussions on FAA procedures and appellate recourse, see
J. Scott Hamilton, Administrative Practice Before the FAA and NTSB: Problems, Trends
and Developments, 46J. AIR L. & CoM. 615 (1981); Michaelj. Pangia, HandlingFAA
Enforcement Proceedings: A View From The Inside, 46.J. AIR L. & COM. 573 (1981);J.
Scott Hamilton, Appellate Practice in Air Safety Proceedings, 10 Sw. U. L. REv. 247
(1978);J. Scott Hamilton, Administrative Practice in Aviation Medical Proceedings, 26
EMORY LJ. 565 (1977); Joseph A. Kovarik, Procedures Before the Federal Aviation Ad-
ministration, 421. AIR L. & COM. 11 (1976);John S. Yodice, Airmen Certification and
Enforcement Procedures, 37 J. AIR L. & COM. 281 (1971); John J. Mattis, The Traffic
Co) of the Skies-FAA Enforcement Actions, 35J. AIR L. & COM. 40 (1969).
7 See Airplane, 1 WORLD BOOK ENCYCLOPEDIA 233 (2000).
8 Pub. L. No. 69-254, 44 Stat. 568.
9 Sec. 3. Regulatory Powers.
The Secretary of Commerce shall by regulation-
(c) Provide for the periodic examination and rating of airmen serv-
ing in connection with aircraft of the United States as to their quali-
fications for such service.
(e) Establish air traffic rules for the navigation, protection, and
identification of aircraft, including rules as to safe altitudes of flight
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The Civil Aeronautics Act of 193810 amended the initial avia-
tion legislation by creating the Civil Aeronautics Authority
(CAA) -the first agency to administer federal aviation laws inde-
pendent from the Department of Commerce-as well as the Air
Safety Board to report the causes of aviation accidents." Reor-
ganization Plans III and IV of 194012 abolished the Air Safety
Board and reestablished it as the Civil Aeronautics Board
(CAB), transferred the CAA's administrative functions to the
Administer of Civil Aeronautics thereby establishing the Civil
Aeronautics Administration (CAA), and placed both organiza-
tions under the Department of Commerce. 3
and rules for the prevention of collisions between vessels and
aircraft.
(f) Provide for the issuance and expiration, and for the suspension
and revocation, of registration, aircraft, and airman certificates,
and such other certificates as the Secretary of Commerce deems
necessary in administering the functions vested in him under this
Act ....
Id. § 3, 44 Stat. at 569; see also ScoT-r A. TiHOMPSON, DEP'T. OF TRANSP., FLIGHT
CHECK!: THE STORY OF FAA FLIGHT INSPECTION 12-14 (explaining the history of
aviation legislation leading to the enactment of the Air Commerce Act of 1926 as
well as the Act's implementation) [hereinafter FLIGHT CHECK!]; ARNOLD E. BRID-
DON & ELLMORE A. CHAMPIE, FED. AvIATION AGENCY, HISTORICAL FACT BOOK: A
CHRONOLOGY, 1926-1963 vii-viii, 1-2 (1966) (providing a prelude to the Air Com-
merce Act of 1926 as well as a detailed chronology of events both before and after
the Act's enactment) [hereinafter FAA HISTORICAL FACT BOOK].
10 Pub. L. No. 75-706, 52 Stat. 973.
'I See FLIGHT CHECK!, supra note 9, at 32-33 (explaining the status of federal
agencies before the Civil Aeronautic Act's enactment and events leading to the
creation of the Civil Aeronautics Authority); FAA HISTORICAL FACT BOOK, supra
note 9, at 14-15 (providing a detailed chronology of significant events both
before and after the Act's enactment).
12 Reorganization Plan No. III of 1940, § 7, 54 Stat. 1231, 1233, reprinted in 5
Fed. Reg. 2109 (1940); Reorganization Plan IV of 1940, § 7, 54 Stat. 1234, 1235-
36, reprinted in 5 Fed. Reg. 2421, 2422 (1940).
"1 See FLIGHT CHECK!, supra note 9, at 33-34 (explaining the purpose of Reor-
ganization Plans III and IV); FAA HISTORICAL FACT BOOK, supra note 9, at 17
(providing a detailed chronology of significant events both before and after Reor-
ganization Plans III and IV's enactment); see also Lee v. CAB, 225 F.2d 950 (D.C.
Cir. 1955) (examining Reorganization Plans III and IV of 1940); Reorganization
Plan 1V of 1940, § 7(b), (c), 54 Stat. 1234, 1235-36, reprinted in 5 Fed. Reg. 2421,
2422 (1940) (explaining that the CAB, under the Department of Commerce, was
primarily responsible for accident investigations as well as rulemaking, adjudica-
tion, and economic regulation); Reorganization Plan IV of 1940, § 7(c), 54 Stat.
1234, 1236, reprinted in 5 Fed. Reg. 2421, 2422 (1940) (explaining that the CAA,
also under the Department of Commerce, was responsible for regulating all
other matters relating to aviation-particularly safety-regulating duties); GOVERN-
MENT AGENCIES 61-68 (Donald R. Whitnah ed., 1983) (providing a thorough sum-
mary of the CAB).
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Abolishing prior legislation, the Federal Aviation Act of
195814 created the Federal Aviation Agency (which became the
present-day Federal Aviation Administration) to establish and
prosecute Federal aviation policy, made the agency indepen-
dent from the Department of Commerce, and disbanded the
original CAA. lI This new legislation was truly significant for the
FAA, because it "cut the Gordian knot of boards, committees,
divided responsibilities and overlapping jurisdictions which had
been hampering aviation progress . . . [by establishing] a new
and independent unit of Government . .. responsible for the
safety and progress of aviation in this country."' 6
The Department of Transportation Act, ' 7 passed in 1966, cre-
ated the National Transportation Safety Board (NTSB), inter
alia, to investigate the cause of accidents as well as the Depart-
ment of Transportation (DOT) with five operating agencies
under its authority: (1) the United States Coast Guard, (2) the
Federal Aviation Administration (the current FAA-formerly
the Federal Aviation Agency), (3) the Federal Highway Adminis-
tration, (4) the Federal Railroad Administration, and (5) the
Saint Lawrence Seaway Development Corporation.' 8 Finally, the
Independent Safety Board Act of 197419 made the NTSB a truly
14 Pub. L. No. 85-726, § 301(a), 72 Stat. 731, 744.
15 See FLIGHT CHECK!, supra note 9, at 66 (explaining the effect of the Federal
Aviation Agency's creation as well as the Federal Aviation Act of 1958); FAA His-
TORICAL FACT BOOK, supra note 9, at 41-43 (providing a detailed chronology of
significant events both before and after the Act's enactment); see also Federal
Aviation Act of 1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80 (codified as
amended at 49 U.S.C. § 44709 (1994)); Pangburn v. CAB, 311 F.2d 349 (1st Cir.
1962) (examining the legislative history of the Federal Aviation Act of 1958).
16 FED. AVIATION AGENCY, Foreword to THE FEDERAL AVIATION AGENCY (provid-
ing, in pamphlet form, a thorough summary of the Federal Aviation Agency).
17 Pub. L. No. 89-670, §§ 3(a), 3(e), 4(d), 80 Stat. 931, 932-33.
18 See FLIGHT CHECK!, supra note 9, at 87 ("The Federal Aviation Agency's seven
years of independent operation ended on April 1, 1967 when it was incorporated
into the newly formed Department of Transportation and became the Federal
Aviation Administration" under "the Department of Transportation Act ...
signed into law on October 15, 1966."); see also WALLACE CHARLES STEFANY, THE
DEPARTMENT OF TRANSPORTAIION 39-45 (1988) (explaining significant events
leading to the Act's enactment); RICHARD J. KENT, JR., DEP'T OF TRANSP., SAFE,
SEPARATED, AND SOARING: A HISTORY OF THE FEDERAL CIVIL AVIATION POLICY 1961-
1972 167-86 (1980) (providing a thorough discussion of President Lyndon B.
Johnson's determined efforts to enact the Department of Transportation Act);
Independent Safety Board Act of 1974, Pub. L. No. 93-633, § 302(1), 88 Stat.
2156, 2166.
19 Pub. L. No. 93-633, § 303(a), 88 Stat. 2156, 2167; see also id. § 304(a), 88 Stat.
at 2168 (codified as amended at 49 U.S.C. § 1132 (1994)) (describing the NTSB's
duties).
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independent agency separate from the DOT, inter alia, to inves-
tigate accidents. 20
Hence, today the NTSB is the agency responsible for investi-
gating and determining the probable cause of all aircraft acci-
dents and incidents as well as reviewing FAA determinations.21
Likewise, today the FAA certifies virtually every individual who
participates in aviation, from pilots and instructors to air traffic
control tower personnel, and regulates airman certificate issues
including enforcement.
22
20 See Foreword to 10 NTSB ANN. REP. v (1976) ("The National Transportation
Safety Board was created by the Department of Transportation Act of 1966, which
simultaneously established the Department of Transportation. [ ] The Inde-
pendent Safety Board Act of 1974 established the Safety Board as an entirely
independent Federal agency, and broadened the responsibilities of the Board in
the investigation and prevention of transportation accidents."). Compare 8 NTSB
ANN. REP. iii (1974) ("Pursuant to section 5 (g) of the Department of Transporta-
tion Act, the National Transportation Safety Board respectfully submits herewith
its Eighth Annual Report to the Congress. This report covers the Safety Board's
activities for calendar year 1974.") with 9 NTSB ANN. REP. iii (1975) ("Pursuant to
section 305 of the Independent Safety Board Act of 1974, the National Transpor-
tation Safety Board respectfully submits herewith its Ninth Annual Report to the
Congress. This report covers the Safety Board's activities for calendar year
1975."). See also OFFICE OF THE FED. REGISTER, NAT'I. ARCHIVES AND RECORDS AD-
MIN., THE UNITED STATES GOVERNMENT MANUAL 1999/2000 398-409, 415-17, 624-
27 (1999) (providing thorough summaries of the Department of Transportation,
the Federal Aviation Administration, and the National Transportation Safety
Board as they exist today); GOVERNMENT AGENCIES 179-83, 208-14, 378-84 (Donald
R. Whitnah, ed. 1983) (providing thorough summaries of the Department of
Transportation, the Federal Aviation Administration, and the National Transpor-
tation Safety Board as they exist today).
21 See 49 U.S.C. §§ 1113, 1131, 1132 (1999); see also 49 C.F.R. § 800.3 (1999)
(explaining the NTSB's functions); § 831.2 (explaining the NTSB's responsibili-
ties); pt. 800, app. (explaining that the FAA may also conduct certain aviation
investigations).
22 See 14 C.F.R. §§ 61.1-.217 (2000) (governing flight crews such as pilots, flight
instructors and ground engineers); §§ 63.31-.61 (governing flight crew members
other than pilots such as flight engineers and flight navigators); §§ 65.31-.133
(governing airmen other than flight crewmembers such as air traffic control
tower operators, aircraft dispatchers, aircraft mechanics and repairmen, and par-
achute riggers); §§ 121.1-.723 (governing domestic, flag, and supplemental oper-
ations); §§ 129.1-.31 (governing foreign air carriers of U.S.-registered aircraft
engaged in common carriage); §§ 133.1-.27 (governing operators of helicopters
hoisting loads externally); §§ 135.1-.443 (governing air taxi and commercial op-
erators of small aircraft); §§ 137.1-.77 (governing agricultural aircraft operators);
§§139.1-.343 (governing land airports serving certain air carriers); §§ 141.1-.101
(governing pilot training schools); §§ 145.1-.105 (governing aircraft repair sta-
tions); §§ 147.1-.45 (governing aviation maintenance technician schools); see also
49 U.S.C. § 46106 (authorizing the FAA's enforcement authority).
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B. FAA ACTION
While no pilot wants to undergo an FAA investigation for an
alleged violation, many will endure this process at least once. As
Joseph Kastner, a seasoned pilot who underwent two separate
investigations, stated: 'You never imagine these things happen-
ing to you .. .until they do. ' 23 Hence, pilots' greatest defense
against FAA proceedings is to know as much about the agency's
policies and procedures as possible beforehand to avoid com-
mitting errors that will instigate such investigations.
The FAA uses five different actions to enforce the Federal Avi-
ation Act of 195824 and the Federal Aviation Regulations
(FARs): 2 5 (1) administrative actions, 2" (2) reexaminations,27 (3)
certificate actions, 2x (4) civil penalties, 2' and (5) criminal inves-
tigations.") As an agency with a prosecutorial function, the FAA
enjoys wide discretion to choose enforcement actions, as it
deems appropriate for the particular facts each case presents.3'
In fact, accused pilots have "no right to demand that the FAA
select a statutory enforcement action that encompasses a jury
trial option." 1 2 While courts of review grant the FAA great defer-
ence with respect to their decisions regarding enforcement ac-
tions,"3 these courts recognize the deleterious effects such
actions have on pilots. To this end, the Ninth Circuit stated:
23 AIRCRA\FT OWNERS AND PILOTS ASS'N, THE APOA LEGAL SERVICES PLAN 5
(1998).
24 Putb. L. No. 85-726, 72 Stat. 73.1.
25 See John S. Yodice, An Overview of FAA Enforcement Actions, Aircraft Owners
and Pilots Association, AOPA Membership Services 2, 3 (1993) [hereinafter
Yodice - AOPA]. Mr. Yodice, General Counsel of AOPA, is an attorney whose law
firm, Yodice Associates, specializes in aviation law with offices in Washington,
D.C. and AOPA's headquarters in Frederick, Maryland. Additionally, Mr. Yodice
is a commercial pilot and flight instructor with single and multiengine airplane,
helicopter, and instrument ratings. See also infra Appendix 1 (providing a sample
flow-chart of enforcement proceedings). John S. Yodice, An Overview of FAA
Enforcement Actions, Enforcement Flow Chart, Aircraft Owners and Pilots Asso-
ciation, AOPA Membership Services 5 (1993).
26 See 14 C.F.R. § 13.11 (2000).
27 See 49 U.S.C. § 44709(a) (1994); 14 C.F.R. § 13.19(a) (2000).
2 See 49 U.S.C. § 44709; see also 14 C.F.R. § 13.19.
29 See 14 C.F.R. §§ 13.15-.16, 13.29.
lo See 49 U.S.C. §§ 46308, 46310-13 (1994); see also 14 C.F.R. § 13.23.
31 See NLRB v. Gissel Packing Co., 395 U.S. 575, 612 n.32 (1969).
32 Go Leasing, Inc. v. NTSB, 800 F.2d 1514, 1519 (9th Cir. 1986) (per curium).
33 See Butz v. Glover Livestock Comm. Co., 411 U.S. 182, 185-86 (1973) (quot-
ing Am. Power Co. v. SEC, 329 U.S. 90, 112-13 (1946)) ("[T]he . . . choice of
[administrative] sanction [is] not to be overturned unless the Court of Appeals
might find it 'unwarranted in law or ... without justification in fact .... ');
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Revocation and suspension can be extremely detrimental, ei-
ther terminating a business, or in the case of a lengthy suspen-
sion, substantially disrupting it with loss of good will. In
authorizing revocation and suspension, section 60934 refers only
to the needs of safety in air commerce or transportation and the
public interest, and does not expressly include disciplinary
purposes.35
Hence, courts of review examine agency decisions to deter-
mine if they have been reached according to the appropriate
standards. While regulatory agencies, such as the FAA and
NTSB, are not to impose sanctions merely to penalize pilots, but
rather for the public's interest and that of safety, courts of re-
view have upheld using suspensions as deterrents. 6 Moreover,
the FAA asserts that when deciding whether to pursue adminis-
trative action it "looks at whether an administrative action will
serve as an adequate deterrent. 37
The FAA operates "under a specific policy mandating uni-
formity of sanctions. ' 38 In fact, the FAA's enforcement manual
states the procedure to be used by those recommending sanc-
tions against pilots as follows:
Each region must make every effort to achieve uniformity of en-
forcement action. Similar violations under similar circumstances
should result in the same type of enforcement action and sanc-
tion . . . all personnel must remain alert to actions which have
been taken on similar violations in other regions as well as within
their own region, to achieve the overall goal of national
uniformity. 39
Accordingly, while the FAA enjoys great autonomy in exercis-
ing its regulatory authority, it must work within the confines of
its own policies and procedures to create a framework of con-
tinuity. Similarly, the opening language to the agency's enforce-
Power Reactor Dev. Co. v. Int'l Union of Elec., Radio, & Mach. Workers, 367 U.S.
396, 408 (1961); see also infra notes 355-58 and accompanying text.
34 Federal Aviation Act of 1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80
(codified as amended at 49 U.S.C. § 44709 (1994)) (citation added).
35 Go Leasing, 800 F.2d at 1519 (internal citation added).
36 See Hard v. CAB, 248 F.2d 761 (7th Cir. 1957); Wilson v. CAB, 244 F.2d 773
(D.C. Cir. 1957).
'7 Flight Standards Service, Streamlined Administrative Action Process, at http://
www.faa.gov/avr/afs/saap/saaphome.htm (last visited Feb. 14, 2000) [hereinaf-
ter Streamlined].
'1 Essery v. DOT, 857 F.2d 1286, 1291 (9th Cir. 1988).
39 Essey, 857 F.2d at 1291 (quoting Dep't of Transp., Fed. Aviation Admin.
Order No. 2150, 203(c) (3)).
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ment manual-which every FAA employee involved in
enforcement is required to read-also alludes to the agency's ef-
forts towards uniformity:
This order [FAA Order No. 2150.3A] has been prepared to pro-
vide compliance and enforcement program and procedural gui-
dance for all agency personnel. The order, which updates and
revises material previously contained in Order 2150.3, is de-
signed as a ready reference for use at all levels of the agency in
the investigation, reporting, and legal processing of enforcement
cases. Any FAA employee involved in the compliance and en-
forcement program must read and become familiar with applica-
ble provisions of this order.4"
The Foreword sets forth that the manual contains a compliance
and enforcement program as well as procedural guidelines that
all employees involved in enforcement must follow. Ideally,
these efforts will lead to a uniform method of enforcement,
which the agency continually strives to make as consistent as
possible.
1. Administrative Action
Taking the form of either a Warning Notice4 or a Letter of
Correction, 42 administrative actions are used by the FAA for mi-
nor violations that do not warrant legal enforcement action.43
"Administrative actions are not adjudications. Neither a letter
of correction nor a warning notice constitutes a finding of viola-
tion and, therefore, the opportunity for notice and hearing are
not required.""4 There are seven requirements that must be ful-
filled before administration action is appropriate: (1) applicable
law does not require legal enforcement action; (2) lack of com-
petency or qualification is not evident; (3) the violation was in-
advertent and not deliberate; (4) the circumstances were not
aggravated and the violation is not the product of substantial
disregard for safety or security; (5) the alleged violator has a
constructive attitude; (6) the alleged violator has not been in-
40 T. Allan McArtor, Foreword to Compliance and Enforcement Program, supra note
5, at i (1988).
41 See infra Appendix 2 for sample document.
42 See infra Appendix 3 for sample document.
43 Compliance and Enforcement Program, supra note 5, 1100, at 126.
44 Id. 205(a), at 21; see also Flight Standards Service, Administrative Action Gui-
dance Order 2150.3, Paragraph 205, at http:///www.faa.gov/avr/afs/saap/saal.htm
(last visited Feb. 14, 2000) (providing a copy of Compliance and Enforcement Pro-
gram, supra note 5, 205, at 21-24, to the public).
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volved in a similar violation previously; and (7) it is consistent
with the other six requirements that an administrative action
will be an adequate deterrent.4 5
A "substantial disregard" for safety or security has two mean-
ings: one for certificate holders and one for non-certificate hold-
ers. For certificate holders, the term means an act or omission
was "a substantial deviation from the degree of care, judgment
and responsibility normally expected of a person holding that
certificate with that type, quality and level of experience, knowl-
edge and proficiency."46 For non-certificate holders, it means
the act or omission was "a substantial deviation from the degree
of care and diligence expected of a reasonable person in those
circumstances. '47 Paramount to the FAA regarding administra-
tive actions is the accused pilot's attitude. The fifth requirement
above is that the alleged violator has a "constructive attitude to-
ward complying with the regulations. '' 48 Inspectors and special
agents will consider documentation evidencing that the alleged
violator has recently attended FAA-approved safety or security
programs when determining whether an accused pilot has a
constructive attitude.4 9 Hence, attending such programs has an
added benefit beyond the valuable knowledge obtained.
A Warning Notice states an incident's facts, advises on the
availability of information concerning the event, notes the mat-
ter has been addressed and does not warrant further action by
the FAA as well as requests future compliance with the FARs.5 11
A Letter of Correction is similar to a Warning Notice; however,
with a Letter of Correction there is an agreement with the pilot
45 Compliance and Enforcement Program, supra note 5, 205(b) (1)-(7), at 21-22.
46 Id. 205(b) (4) (a), at 22.
47 Id. 205(b) (4) (b), at 22.
48 Id. 205(b) (5), at 22.
49 Id. 205(c), at 22 (providing assurance that inspectors and special agents
may consider whether the alleged violator attended the following specific pro-
grams when determining the presence of a constructive attitude: "(1) The FAA
Accident Prevention Program as volunteer counselor or program assistant; (2)
The Pilot Proficiency Award Program (WINGS); (3) The Pilot and Aircraft Cour-
tesy Evaluation (PACE) Program; (4) FAA-sponsored Accident Prevention Pro-
gram safety seminars on the subject(s) implicated in the alleged violation; (5)
FAA-sponsored, industry-conducted safety seminars on the subject(s) implicated
in the alleged violation; (6) Operation Raincheck (Air Traffic Service) programs
or other visits to air traffic facilities for familiarization and educational purposes;
and (7) Other similar safety- or security-related programs, acceptable to the
FAA").
50 See Compliance and Enforcement Program, supra note 5, 1103(a) (1)-(4), at
126.
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that the FAA has either taken action or will take action.5 While
an administrative action is the most minor form of enforcement
proceeding the FAA takes, this action is nonetheless not appeal-
able.52 That is, even though an administrative action amounts
to a warning or a letter of correction placed in accused pilots'
airman histories that is expunged after two years, it is not
deemed a violation by the FAA or NTSB and, therefore, the op-
portunity for notice and hearing are not required.53 Presently,
the best course of action accused pilots can take to contest an
administrative action if they believe it is unwarranted is to consult
with counsel and then send a letter to the FAA providing any ex-
culpatory evidence they can and request that it be added to
their airman histories with the administrative action. 4 It is not
recommended that pilots attempt to send such a letter without
seeking the advice of an aviation attorney, because pilots could
unintentionally make damaging admissions that could have the
potential to come back and haunt them later if they wrote such
a letter by themselves. It is far wiser to consult with an attorney
before unnecessarily supplying the FAA with information that
could lead to the action not being dismissed, or, even worse,
further action by the agency.
a. Streamlined Administrative Action Program
The Streamlined Administrative Action Program is an extremely
beneficial program for both pilots and the FAA alike; however,
the agency's literature regarding the program is less than clear.
The following two sections attempt to clarify the FAA's position.
In time, hopefully the FAA will clear up the ambiguity surround-
ing the program.
51 See id. 1104, at 127.
52 See Adm'r v. Machado, No. SE-12155, 1994 WL 100263, at *2 (N.T.S.B. Mar.
9, 1994) (holding recipients of warning letters have no right to appeal to the
NTSB Board, because the NTSB lacks jurisdiction); Adm'r v. Sherman, No. SE-
10549, 1993 N.T.S.B. LEXIS 241 (N.T.S.B. Nov. 4, 1993) (holding the NTSB lacks
jurisdiction to review a warning letter); Adm'r v. Aero Lectrics, No. SE-8637, 1990
WL 339055 (N.T.S.B. July 20, 1990) (holding that NTSB letters of correction are
not appealable to the NTSB, because they do not purport to take any action with
regard to airman certificates); Adm'r v. Palmquist, No. SE-8167, 1988 WL 250340,
*7 n.9 (June 10, 1988); see also H. Dean Chamberlain, Streamlined Administrative
Action Process, at http://www.faa.gov/avr/news/previous/Stream.htm (last visited
Feb. 14, 2000) [hereinafter Chamberlain].
5. See Compliance and Enforcement Program, supra note 5, 205(a), at 21; see also
Yodice - AOPA, supra note 25, at 3.
-54 See Yodice - AOPA, supra note 25, at 3.
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i. The Original SAAP
In August 1996, the FAA began a ninety-day aviation safety
review and determined the process for administrative action was
burdensome and the agency needed to streamline it.55 As a re-
sult, the FAA developed "a process to enable inspectors and spe-
cial agents to issue 'on-the-spot' administrative actions to
promote field activity and visibility, and facilitate the reporting
of apparent violations. '56 As a result, the FAA implemented the
Streamlined Administrative Action Program (SAAP) on Febru-
ary 10, 1998. 5' Because agency regulators can issue administra-
tive actions "on-the-spot" under SAAP, the program is
commonly called the "FAA ticket program, '' 58 or simply the
"ticket program. ' 59
The FAA's official form for SAAP is FAA Form 2150-7. 6o It is
important to note that FAA Form 2150-7 does not replace the
traditional FAA forms or the formal process of Administrative
Enforcement Action, 61 but rather supplements the formal pro-
cess, in certain situations. That is, inspectors and special agents
may utilize the new streamlined method:
(W]hen the alleged violation does not require extensive investi-
gation. For example, when an inspector or special agent person-
ally observes an alleged violation or when evidence of an alleged
violation is readily available, FAA Form 2150-7 may be used to
take administrative action. The form [a "ticket"] is usually issued
in person to the alleged violator or designated representative at
the time the alleged violation is discovered .... If administrative
action is determined to be appropriate under paragraph 205
["Administrative Action"] of this order and inspectors or special
55 See Compliance/Enforcement Bulletin No. 98-1, CHG 25, app. 1, 1 (Feb.
10, 1998) [hereinafter Bulletin No. 98-1].
56 Id. 1(a).
57 See id. 2(a); cf infra Part II.B.1.a.ii (explaining the FAA's literature regard-
ing SAAP is less than clear).
58 SeeJohn S. Yodice, FAA's Ticket Program, AOPA PILOT MAGAZINE, Sept. 1999,
at 129-30 [hereinafter FAA's Ticket Program].
59 See Streamlined Process for Administrative Action Home Page, at http://
www.faa.gov/avr/afs/saaphome.htm (last visited Feb. 14, 2000) [hereinafter
Home Page].
- See infra Appendix 4 for sample document; see also Flight Standards Service,
EIS Codes, at http://www.faa.gov/avr/afs/saap/saaphome.htm (last visited Feb.
14, 2000) (providing the statistical codes for the Enforcement Information Sys-
tem (EIS) used by FAA officials to complete FAA Form 2150-7); Compliance and
Enforcement Program, supra note 5, app. 3, at 1-5 (providing additional EIS statisti-
cal codes used by FAA officials).
61 See Compliance and Enforcement Program, supra note 5, It 1100-99, at 126-37.
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agents determine that the alleged violation requires more than
minimal investigation, then the procedures in chapter 11 ["Ad-
ministrative Enforcement Action"] should be used. Inspectors
and special agents should use the procedures in chapter 11 when
they determine that a letter of investigation should be sent to the
alleged violator.6 2
Hence, whether to use the new streamlined administrative ac-
tion program is within the inspector or special agent's discre-
tion; however, certain conditions must be fulfilled in order for
the program to be utilized. A major point in this narrative is
that the inspector or special agent actually witness the violation,
or have sufficient evidence readily available."'
Another important aspect regarding the use of FAA Form
2150-7 is whether those accused agree to sign the form once the
inspector completes it."4 The FAA addresses this issue by assert-
ing: "Your signature denotes only that you Received the form;
Nothing Else! By signing the form you acknowledge receipt the
same as you would by signing a certified mail receipt (current
practice). 65 The agency further states, "[t] he refusal to sign or
accept the form does not in [and] of itself denote a poor atti-
tude towards compliance."6" This is significant due to the
agency's statements about the preconditions regarding the ac-
cused violator's attitude. That is, the FAA states:
Prior to issuing FAA Form 2150-7, inspectors and special agents
must assess the compliance attitude of the alleged violator to de-
termine whether this element is satisfied. If inspectors and spe-
cial agents determine that the alleged violator lacks a
constructive attitude, or that issuance of FAA Form 2150-7 will
not achieve the desired effect or serve as an adequate deterrent,
inspectors and special agents should further investigate, if neces-
sary, and consider other, more appropriate action that should be
taken.67
62 Bulletin No. 98-1, supra note 55, 7 2(c); see also Compliance and Enforcement
Program, supra note 5, 7 205, at 21-24; 1100-99, at 126-30.
63 See Chamberlain, supra note 52, at 2, 4.
64 See Bulletin No. 98-1, supra note 55, 2(e) ("When issuing FAA Form 2150-7
in person, inspectors and special agents should request that an alleged violator or
designated representative sign the completed form. If an alleged violator or des-
ignated representative does not sign or accept the form, this should be recorded
on the front of the form.").
65 Streamlined Process for Administrative Action: Frequently Asked Questions, at
http://www.faa.gov/avr/afs/FAQs.htm (last visited Feb. 18, 2000) [hereinafter
Frequently Asked Questions].
66 Id.
67 Bulletin No. 98-1, supra note 55, 2(d).
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As with the traditional administrative action process,68 the
"constructive attitude" aspect is a prevalent concern within
SAAP. The FAA contends, "[t]he use of the term 'constructive
attitude' relates to the alleged violator's attitude toward comply-
ing with the regulations."69 In practice, however, this "construc-
tive attitude" aspect has a broader application than merely
compliance with the FARs. That is, it is hard to imagine that an
accused pilot's refusal to sign a Form 2150-7 would not be an
element in an inspector or special agent's "making [of] a judg-
ment concerning whether a violator has a constructive
attitude."17°1
John S. Yodice acknowledges this point with regard to refus-
ing to discuss the matter at all with FAA officials. He states, "re-
fusal to discuss the matter-and an individual has a perfectly
legal right to do this-will probably be considered a lack of coop-
eration and a poor attitude. This will be taken into account in
deciding what, if any, enforcement action should be taken. '"71
As always, however, Yodice counsels pilots to be mindful of what
they say to FAA officials. He states, "if we discuss the matter with
the inspector in an effort to persuade him that no violation oc-
curred, it could lead to unnecessarily damaging admissions and
other evidence that could hamper the defense of any legal en-
forcement action that might result. 72
ii. The Current Status of SAAP
There is some confusion regarding the new streamlined pro-
gram. On July 15, 1999, FAA Administrator Jane F. Garvey an-
nounced that the agency has recently developed the streamlined
administrative action program-a new method for dealing with
minor violations that do not warrant legal enforcement ac-
tions-that will officially commence on August 30, 1999. 71 Judg-
ing from Bulletin No. 98-1i's 7  language "[e]ffective
immediately," however, the SAAP was originally implemented
on February 10, 1998, by Compliance/Enforcement Bulletin
68 See Compliance and Enforcement Program, supra note 5, 205(b) (5), at 22.
69 Frequently Asked Questions, supra note 65.
70 Compliance and Enforcement Program, supra note 5, 205(c), at 22 (emphasis
added).




74 See Bulletin No. 98-1, supra note 55, at 2(a).
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No. 98-1. 75 On August 30, 1999, however, Administrator Garvey
further stated that "[w] e [the FAA] listened to the aviation com-
munity's concerns and have developed a policy that does away
with on-the-spot action yet still expedites the process. ' 76 Hence,
sometime after February 10, 1998, the aviation community must
have responded to the original implementation of SAAP by
complaining about the issuance of "on-the-spot" administrative
actions. Apparently the program was changed such that there
are no more "on-the-spot" actions issued currently. 77 "No paper
work is given directly to the airman at the time of the non-com-
pliance. ' 78 Although the FAA Administrator states there are no
more "on-the-spot" tickets, the SAAP "home page" website
claims "by speeding up the enforcement process by using the
on-the-spot administrative action[ ] forms or 'tickets,' the in-
spectors will be able to resolve minor violations quickly and cor-
rect potential safety problems faster. ' 79 Hence, it appears there
is some confusion in the FAA's literature regarding the issuance
of "tickets." Notably, however, on February 14, 2000, the SAAP
"home page" website stated "Status: Program currently on hold
until further notice!" ' Perhaps the FAA has revised SAAP such
that there are no more "tickets" issued "on-the-spot," but has not
revised the SAAP "home page" website timely.8'
While inspectors essentially have a new regulatory tool with
SAAP, many of the more formal process's basic enforcement as-
pects have been maintained in SAAP. Most importantly, alleged
violators may still submit additional paperwork to the FAA, and,
specifically, to the inspector or an FSDO manager, as exculpa-
tory evidence. 2 "What makes this new process different from
75 See id. 2.
76 Streamlined, supra note 37, at 1.
7 See generally Chamberlain, supra note 52 (providing no mention of "on-the-
spot" administrative actions, but rather describing a process requiring approxi-
mately one to three days to complete); Streamlined, supra note 37, at 1. But see
FAA's Ticket Program, supra note 58, at 129.
78 Chamberlain, supra note 52, at 3.
79 Home Page, supra note 59, at 1.
80 Id.
81 The author is currently awaiting a response from the FAA regarding the
current status of SAAP and a clarification of the program's history. See Home Page,
supra note 59 (stating, on July 29, 2000, that the program had been in effect for
approximately eight months, providing a summary, dated March 9, 2000, of the
program's use during its first six months, and noting additional summaries will
be made on a quarterly basis).
82 See Frequently Asked Questions, supra note 65; Streamlined, supra note 37, at 1;
Chamberlain, supra note 52, at 6.
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the more formal, manual process is what happens once the in-
spector returns to his/her office."83 As Administrator Garvey
noted, the traditional administrative action process takes an av-
erage of 75 days to complete, but the new SAAP dramatically
reduces this time period. 4 That is, "[u]sing the new process,
the inspector will discuss the problem with the alleged violator,
fill out a data entry form with all pertinent information, return
to the office to check the person's history, enter the information
in a[n] [FSDO] database, and mail an automated warning no-
tice to the individual."85 Once the data is entered into an FSDO
computer, "the data is sent to the FAA's Oklahoma City Aero-
nautical Center for processing and where a computer-generated
letter is then sent to the individual. The letter details the al-
leged regulatory non-compliance and what recourse the individ-
ual airman or company has in the matter." ' Hence, SAAP is
anticipated to reduce the burdensome paper trail the traditional
enforcement program creates,87 thereby dramatically shorten-
ing the time required to resolve minor violations to only one to
three days.88 United States Transportation Secretary Rodney E.
Slater contends SAAP "supports President Clinton and Vice
President Gore's goal of reinventing government by making it
work better and cost less."8"
2. Reexamination
Section 6091"° of the Federal Aviation Act of 195891 authorizes
the FAA to reexamine pilots at any time if the agency believes it
has reasonable grounds for such action to determine if accused
pilots are still qualified to hold their airman certificates.92 That
is, "the [FAA] is authorized to reinspect any aircraft, aircraft en-
gine, propeller, appliance, air navigation facility or air agency,
and to reexamine any airman. 93 While technically not an ac-
tion, reexamination serves the same purpose. Moreover,
83 Chamberlain, supra note 52, at 5.
84 See Home Page, supra note 59; see also Chamberlain, supra note 52, at 1, 3.
85 Streamlined, supra note 37, at 1.
86 Chamberlain, supra note 52, at 2.
87 See Home Page, supra note 59, at 1; see also Streamlined, supra note 37, at 1.
88 See Streamlined, supra note 37, at 1; Chamberlain, supra note 52, at 3.
89 Streamlined, supra note 37, at 1.
9o Federal Aviation Act of 1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80
(codified as amended at 49 U.S.C. § 44709 (1994)).
91 Pub. L. No. 85-726, 72 Stat. 731.
92 See 49 U.S.C. § 44709 (1994); 14 C.F.R. § 13.19(a) (2000).
93 Compliance and Enforcement Program, supra note 5, 800, at 101.
JOURNAL OF AIR LAW AND COMMERCE
"[r]eexaminiation or reinspection does not preclude the taking
of punitive enforcement action when appropriate. '9 4 "If the
facts demonstrate that the certificate holder is not qualified,
then reexamination is not appropriate and certificate action
shall be taken to revoke the certificate based on a demonstrated
lack of qualification. ' ' 5
Pilots will be notified, via certified mail, that the FAA believes
reexamination is required in a particular area of certification or
rating, and why the agency believes such action is necessary.9 6
The certified letter 7 should specify the time, place, and subject
of the reinspection or reexamination,98 and that enforcement
action will also result, if appropriate.99 Pilots are then afforded
an opportunity to respond. Similarly, if the pilots refuse to re-
spond to the FAA's letter, the agency will issue an order sus-
pending their certificates until they pass the reexamination.")')
Moreover, if accused pilots refuse to submit to reexamination or
reinspection after a reasonable amount of time, the FAA will re-
voke the certificate or rating at issue.' If pilots fail reexamina-
tion, usually after several opportunities, the FAA will take steps
to revoke their certificate or rating. 102
Suspension and revocation are both actions against which pi-
lots may appeal to the NTSB for a hearing before an administra-
tive law judge (ALJ).' ° Many pilots who pass reexamination,
which consists of both ground and flight instruction, comment
that the experience was "good, free, dual instruction and that
they came away as better pilots."104 Importantly, throughout all
of these proceedings, pilots remain free to fly until the FAA
reaches a final decision.10 5 Moreover, during an appeal to the
NTSB, accused pilots are not required to submit to reexamina-
tion or reinspection.1 6
94 Id.
95 Id.
96 See id. 801(a), at 101.
97 See infra Appendix 5 for sample document.
1.8 See Compliance and Enforcement Program, supra note 5, 801(b), at 101.
99 See id. 801(d), at 101.
1o See id. 801 (e) (5), at 102.
10 See id. 801(e) (8), at 103.
102 See id. 801(f)(1)-(3), at 103.
103 See 49 U.S.C. § 44709(d); see also 14 C.F.R. §§ 13.19(d), 13.233.
104 Yodice - AOPA, supra note 25, at 3.
1- See 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e) (West Supp. Aug. 2000); 14 C.F.R. § 13.19(d).
I See Compliance and Enforcement Program, supra note 5, '801(e) (6), at 102.
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It is important for pilots to understand their right to retain
their airman certificates until such time as it is absolutely neces-
sary for them to relinquish them to the FAA, or until such time
as they choose to surrender them voluntarily. Before the FAA
demands a pilot's certificate through an emergency suspension
or revocation, the agency must have reasonable grounds.
11 7
Similarly, Federal Aviation Regulation 61.27 requires a state-
ment to the following effect be signed by pilots voluntarily sur-
rendering their certificates: "This request is made for my own
reasons, with full knowledge that my [insert name of certificate
or rating, as appropriate] may not be reissued to me unless I
again pass the tests prescribed for its issue.' l.
According to Yodice, when pilots are requested to appear for
reexamination before the FAA, they should keep in mind the
extent of the FAA's authority. " " That is, pilots have rights, as
explained under Section 609'" of the Federal Aviation Act of
1958,111 with which they should be familiar. Moreover, if pilots
believe the FAA's request is unjustified, they have the right to
litigate the reasonableness of the issue "before the NTSB by re-
fusing to submit to reexamination and thus forcing the FAA to
try to suspend [their] certificate."' 12 Yodice states, however,
"[i]f the request is reasonable, [pilots] should submit to the re-
examination" also noting "if [pilots] perform successfully during
the reexamination, the matter usually will be closed.""' 3
Another option available to pilots is voluntarily surrendering
their certificates in accordance with Federal Aviation Regulation
61.27 for temporary custody." 4 That is, pilots may choose to
turn-in their certificates in exchange for temporary certificates,
which will allow them to remain flying until such time as the
matter is resolved. Yodice advises pilots who opt for this alterna-
tive "to get a letter from the inspector to that effect"'1 15 in order
to avoid any confusion regarding the temporary status of the
surrender.
107 See Adm'r v. Hinman, 2 N.T.S.B. 2496, at *2 (1976).
108 Yodice - AOPA, supra note 25, at 6; see also 14 C.F.R. § 61.27 (2000).
109 See Yodice - AOPA, supra note 25, at 7.
110 Federal Aviation Act of 1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779
(codified as amended at 49 U.S.C. § 44709 (1994)).
I" Pub. L. No. 85-726, 72 Stat. 731.
112 Yodice - AOPA, supra note 25, at 7.
113 Id.; see also Compliance and Enforcement Program, supra note 5, 801(e) (7), at
103.
114 See Yodice - AOPA, supra note 25, at 6; see also 14 C.F.R. § 61.27.
115 Yodice - AOPA, supra note 25, at 7.
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3. Certificate Actions
Certificate actions, when the FAA attempts to suspend or re-
voke a pilot's certificate, are used primarily as legal enforcement
tools when pilots make operational violations, or commit errors
evidencing a lack of technical proficiency or qualification the
FAA considers too serious to remedy through administrative ac-
tions or reexamination." '6 That is, the FAA is authorized to
amend, modify, suspend, or revoke a pilot's certificate if the
agency determines "that safety in air commerce or air transpor-
tation and the public interest require that action." Moreover,
"[i]f the infraction is operational in nature . ..a suspension
would be indicated. Where the pilot's actions demonstrate a de-
ficiency in qualification or an unwillingness to comply with air
safety regulations revocation would be indicated."",, Pilots are
notified that the FAA is pursuing their certificates through a cer-
tificate action by a Notice of Proposed Certificate Action." 9 The
notice should state the facts alleged in sufficient detail for the
accused pilot to understand them, the regulations violated, and
the action proposed. ' 2" An information sheet and a reply form
should also be attached to the notice.'12 At this point, the pilot
may request an informal conference with FAA attorneys and the
particular inspector.' 22 While such conferences are not always
completely successful for pilots, many cases are settled through
the use of this device while others are often mitigated at this
stage. 23 If the conference is not successful, the FAA will issue
an order124 either suspending or revoking the pilot's certificate,
,16 See 49 U.S.C. § 44709(b) (1994); 14 C.F.R. § 13.19(b) (2000) (citing Fed-
eral Aviation Act of 1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80 (codified
as amended at 49 U.S.C. § 44709 (1994))); see also Compliance and Enforcement
Program, supra note 5, 1100, at 126 (explaining administrative enforcement ac-
tions are used for minor violations that do not require legal enforcement sanc-
tions); 1200, at 138-1 (explaining legal enforcement actions are used for more
serious violations than administrative enforcement actions); 1201 (b) (2), at 138-
2 (explaining the policy for different types of certificate actions).
117 49 U.S.C. § 44709(b); see 14 C.F.R. § 13.19(b).
118 Alan Armstrong, Pilot Certificate Actions and Civil Penalties, 52 J. AIR L. &
COM. 77, 81 (1986) [hereinafter Armstrong].
1"9 See infra Appendix 6 for sample document.
120 See Compliance and Enforcement Program, supra note 5, 1202(a) (1) (A)-(C),
at 140.
121 See id. 1202(a) (2), at 140.
122 See 14 C.F.R. § 13.19(c) (4); see also Compliance and Enforcement Program, supra
note 5, 1202(c), at 141.
I'!" See Compliance and Enforcement Program, supra note 5, 1202(e), at 141.
124 See infra Appendix 7 for sample document.
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or issue a civil penalty. 125 Such orders may be appealed to the
NTSB.126 Moreover, the FAA may also issue emergency or-
ders127 of suspension or revocation as well. 128
4. Civil Penalties
Civil penalties, much like enforcement actions, are used by
the FAA when pilots make violations the agency believes cannot
be fully rectified through administrative actions or reexamina-
tions. 1 29 While "[t]here is no hard and fast rule dictating which
sanction should be imposed in particular cases ... as a general
rule, the civil penalty is used for violations deemed to be of a
non-operational nature and certificate actions are used in opera-
tional violation cases."''" When the FAA has chosen to pursue a
particular enforcement action, it:
[I]s extremely reluctant to change the nature of the sanction
once it has made a decision on which one to use. But if there are
considerations unknown to the FAA which make a pending cer-
tificate action unfair or unjust to the airman, [counsel] should
make these considerations known to the FAA and ask for a civil
penalty. If the considerations are compelling, so that the tempo-
rary loss of license would impose a burden much more severe
than is warranted by the nature of the violation, the FAA will be
responsive.' 
3 1
Hence, as Yodice states, the FAA will listen to pilots' accounts
of incidents to determine whether the imposition of a civil pen-
alty, or a reduction thereof, is appropriate. In fact, in the Corn-
125 See Compliance and Enforcement Program, supra note 5, 1202(f), at 142.
126 See id. 1202(g), at 142-44.
127 See infra Appendix 8 for sample document.
128 See Compliance and Enforcement Program, supra note 5, 1202(h), at 144-46.
129 See 49 U.S.C. §§ 1155(a), 44709(d), 46301 (1994) (stating the NTSB may
modify a certificate suspension or revocation to a civil penalty); 14 C.F.R. § 13.15
(2000) (regarding civil penalties for an amount in controversy in excess of
$50,000); § 13.16 (regarding Civil Penalties for an amount in controversy not
exceeding $50,000 and under the Hazardous Materials Transportation Act); see
also Compliance and Enforcement Program, supra note 5, 1204, at 147-50 (regarding
civil penalties for an amount in controversy in excess of $50,000); 1205, at 150-
53 (regarding civil penalties for an amount in controversy not exceeding
$50,000); 1206, at 154-57 (regarding civil penalties under the Hazardous Mater-
ials Transportation Act).
,30 John S. Yodice, Airman Certification and Enforcement Procedures, 37J. AIR L. &
COM. 281, 290 (1971) [hereinafter Yodice - Airman].
131 Id.
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pliance and Enforcement Program' 1 2 manual, the agency states: "As
a matter of policy, informal conferences are encouraged."' 33
The FAA notifies pilots the agency is pursuing a civil penalty
with a Notice of Proposed Civil Penalty,' 4 which also states the
agency will compromise for a stated amount.135 Notably, how-
ever, "[t] he Government may deduct the amount of a civil pen-
alty imposed or compromised under this subsection from
amounts it owes the person liable for the penalty."' 36 Statutory
language dictates that certain civil penalties will not exceed
$1,000.00 per violation;' however, every day that passes in
which a continuing violation is not satisfied constitutes an indi-
vidual offense." 8 The provisions regarding civil penalties do
not apply, however, to members of the United States armed
forces, or employees of the Department of Defense subject to
the Uniform Code of Military Justice.' 9
When determining the amount of civil penalty to assess-for
example for a violation related to the transportation of hazard-
ous material-the FAA is to consider "(1) the nature, circum-
stances, extent, and gravity of the violation; (2) with respect to
the violator, the degree of culpability, any history of prior viola-
tions, the ability to pay, and any effect on the ability to continue
doing business; and (3) other matters that justice requires. '"14'
Moreover, the FAA may take additional steps beyond assessing a
mere penalty, such as seizing accused pilots' aircraft1 41 as a guar-
132 See generally Compliance and Enforcement Program, supra note 5.
133 Compliance and Enforcement Program, supra note 5, 1204(c), at 148; see I
1205(c), at 151-52; 1206(d), at 155; see also id. 1207, at 157-58.
134 See infra Appendix 9 for sample document.
I'll See 49 U.S.C. §§ 1155(a) (3), 46301 (f) (1994); see also Compliance and Enforce-
ment Program, supra note 5, 1204(b)(1)-(3), at 147-48; 1205(b)(1)-(4), at 150-
51; 1206(c)(1)-(4), at 155.
-16 49 U.S.C. §§ 1155(a)(4), 46301(f)(2).
1-3 See id. § 1155(a) (1) (stating that individuals who infringe upon certain re-
sponsibilities delegated to the NTSB will be subject to a civil penalty of no more
than $1,000, noting specifically, violations of § 1132 regarding civil aircraft acci-
dent investigations; § 1134(b) regarding the inspection, testing, preservation,
and moving of aircraft and parts in an accident; § 1134(f) regarding autopsies;
and § 1136 regarding assistance to families of passengers involved in aircraft acci-
dents); § 46301(a)(1) (noting violations for which civil penalties are limited to
$1,000); § 46301(a) (2), (3) (noting certain exceptions for which the $1,000 limi-
tation for civil penalties does not apply).
138 See id. §§ 1155(a)(1), 46301 (a) (4).
139 See id. §§ 1155(a) (2), 46301(h).
140 49 U.S.C. § 46301(e).
141 See infra Appendix 10 for sample document.
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antee they will pay the civil penalty. 4 2 The FAA must determine
there is a "special need" for public safety thatjustifies the seizure
of accused pilots' aircraft without prior notice before taking
such action. 14 3
As with enforcement actions, pilots may schedule an informal
conference with FAA attorneys and the particular inspector to
discuss the levying of a civil penalty. 44 While there is no specific
statutory provision describing informal conferences for civil
penalties, such conferences are frequently utilized by accused
pilots and their defense counsel.'4 5 If pilots still refuse to com-
promise a civil penalty with the FAA, the agency will refer the
matter to the Department ofJustice (DOJ) 46 to seek the penalty
in a United States District Court by filing a civil complaint. 47
Accused pilots being fined civil penalties may appeal such deci-
sions.'48 Moreover, accused pilots may also seek judicial review
of such appeals in the United States District Court of Appeals
for the District of Columbia Circuit or the appropriate Circuit
Court where they reside.14 Accused pilots may also demand a
jury trial to dispute civil penalties. 151
Yodice recommends for accused pilots to compromise with
the FAA rather than attempt to litigate such issues. He explains
this approach as follows:
It is my practice to explain to the airman that these matters can
be compromised without admitting the violations charges. If my
client agrees that the matter should be compromised, I send a
letter to the appropriate regional attorney offering to compro-
142 See Compliance and Enforcement Program, supra note 5, 1208, at 158-62; 14
C.F.R. § 13.17(a) (2000); see also Aircrane, Inc. v. Butterfield, 369 F. Supp. 598,
608 (E.D.Pa. 1974) ("We conclude.., that because of the minimal nature of the
deprivation, the opportunity afforded under the regulations to present complete
information to the Agency before seizure, and the opportunity to contest the
Agency's claims for penalty in court after seizure, that this seizure should be
upheld.").
14 United States v. Vertol H21c, Registration No. N8540, 545 F.2d 648 (9th
Cir. 1976) (holding that the seizure of an aircraft without prior notice and with-
out "special need" constituted a violation of due process).
144 See Compliance and Enforcement Program, supra note 5, 1207, at 157-58; see
also 1204(c), at 148; 1205(c), at 151-52; 1206(d), at 155; see, e.g., 14 C.F.R.
§ 13.19(c) (4).
145 See Yodice - Airman, supra note 130, at 291 n.74.
146 See infra Appendix 11 for sample document.
147 See Compliance and Enforcement Program, supra note 5, 1204(f) (1)-(7), at
149-50; 1205(h)(1), at 153; 1206(h)(1), at 157.
148 See id. 1205(g)(1)-(2), at 153; 1206(g)(1)-(2), at 156.
149 See 49 U.S.C. § 46301 (d) (6), (g) (citing 49 U.S.C. § 46110 (1994)).
150 See Go Leasing, Inc. v. NTSB, 800 F.2d 1514, 1518 (9th Cir. 1986).
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mise in a certain specified amount, and saying very clearly that
this offer is not an admission of the charges made in the civil
penalty letter [Notice of Proposed Civil Penalty] and is merely
being made in an effort to resolve the situation to the satisfaction
of both sides. There are additional reasons this should be done.
For example, if the civil penalty action arose from an accident,
the payment of the civil penalty may be considered an admission
for purposes of civil suits arising out of the accident. 5 '
As Yodice notes, accused pilots who compromise with the FAA
will want to make it clear to the agency, and for the record, that
they are not admitting guilt for the violation the agency is alleg-
ing as such an admission may be used against the pilots in fur-
ther proceedings by parties other than the FAA. Rather,
accused pilots should clarify that the compromise is being of-
fered merely as a means of bringing the matter to a close for
both parties. Two United States Supreme Court cases that are
noteworthy regarding the issuance of civil penalties are United
States v. Halper'5 2 and Hudson v. United States.'53 In 1989, in
Halper, the United States Supreme Court held that the Double
Jeopardy Clause' 54 precluded the issuance of additional civil
penalties.'55 In 1997, in Hudson, however, the Supreme Court
overruled its Halper decision holding that the issuance of such
civil penalties does not always constitute a Double Jeopardy
Clause 5 6 violation. 1
57
5. Criminal Investigations
The final arrow in the FAA's enforcement quiver is criminal
investigations.' 5  The Compliance and Enforcement Program5 9
manual states the FAA is responsible for "the investigation and
processing of knowing and willful violations of criminal statutes
within the investigatory jurisdiction of the FAA."'6 ° Such viola-
151 Yodice - Airman, supra note 130, at 291.
1,1 490 U.S. 435 (1989).
1,", 522 U.S. 93 (1997).
14 Pub. L. No. 97-258, § 3729, 96 Stat. 877, 978 (codified as amended at 31
U.S.C. § 3729 (1994)).
' -5 See Halper, 490 U.S. at 452.
15,1 Pub. L. No. 97-258, § 3729, 96 Stat. 877, 978 (codified as amended at 31
U.S.C. § 3729 (1994)).
157 See Hudson, 522 U.S. at 101-05.
I-' See 49 U.S.C. § 46316 (1994 & Supp. III 1997); see Compliance and Enforcement
Program, supra note 5, 600-99, at 87-90.
1591 See Compliance and Enforcement Program, supra note 5, 600-99, at 87-90.
Id. 600, at 87.
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tions include: (1) general criminal penalties; 6 ' (2) marking an
aircraft with false or misleading information; 16 2 (3) interfering
with air navigation; 163 (4) failing to file reports and falsifying
records;"64 (5) divulging information; 6 5 and (6) refusing to tes-
tify.' Criminal investigations against pilots have been histori-
cally reserved for violations such as aircraft piracy, forgery of
certificates, and carrying weapons aboard aircraft.' 67 Today,
however, the FAA is using this enforcement option increasingly
more often for violations such as false marking of aircraft, illegal
aircraft registration, illegal fuel tank installation, and airport se-
curity violations. 16  The Compliance and Enforcement Program'
manual also identifies additional criminal violations within the
FAA's jurisdiction including: 70 (1) willfully serving in any capac-
ity as an airman, without a proper airman certificate, in connec-
tion with the felonious transportation by aircraft of a controlled
substance; 7 ' security control of aircraft violations; 72 hazardous
materials violations; 73 willful violations of hazardous materials
statutes; 174 and the making of false statements, false representa-
tions, and the submitting of false reports or required documents
to the Secretary. 75 The FAA also has a duty to notify other
agencies, such as the Federal Bureau of Investigation (FBI), of
certain criminal penalties, including, but not limited to, the fol-
lowing: (1) aircraft piracy; 76 (2) interference with flight crew
members or flight attendants; 77 (3) certain crimes aboard air-
craft; 78 (4) carrying weapons or explosives aboard aircraft;179j
(5) false information and threats regarding certain criminal
1I See 49 U.S.C. § 46316.
162 See id. § 46306(b)(3).
161 See id. § 46308.
164 See id. § 46310.
165 See id. § 46311.
166 See id. § 46313.
167 See Yodice - AOPA, supra note 25, at 4.
"6 See id.
169 See generally Compliance and Enforcement Program, supra note 5.
170 See id. 602(b)-(e), at 87-88.
171 See 49 U.S.C. § 46315(b) (2) (1994).
172 See id. § 46307; see also id. § 40103(b) (3).
173 See 49 U.S.C. § 46312.
174 See id. § 5124; see also id. § 5104(b).
175 See 49 U.S.C. § 47126.
176 See Compliance and Enforcement Program, supra note 5, 603(a) (1), at 88.
177 See id. 603(a) (2), at 88.
178 See id. 603(a) (3), at 88.
179 See id. 603(a) (4), at 88.
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acts;'-" (6) aircraft piracy outside United States' special aircraft
jurisdiction; 8 ' and (7) certain crimes regarding secured areas of
airports.8 2 Occasionally, criminal and civil violations are com-
mitted concurrently. Generally, under such circumstances, "FBI
or other criminal investigations will be given priority." ' The
FAA's jurisdiction over such violations is not restricted simply to
pilots and aviation personnel, but also extends to passengers as
well. "'84 The FAA notifies accused pilots that they are under in-
vestigation for alleged criminal violations with a letter of investi-
gation, 11 5  which is usually followed by an order of
investigation. 186
Once FAA employees learn of a criminal violation, they are to
notify the appropriate regional office immediately, which is then
to coordinate with the Civil Aviation Security (CAS) division and
the-Assistant Chief Counsel to refer the matter to the appropri-
ate agency or office, or to the United States Attorney's office for
prosecution. 1 7 Although FAA personnel are not to speak to an
alleged criminal violator regarding the matter unless safety re-
quires, agency officials may act immediately by issuing an emer-
gency certificate revocation or seeking an injunction from the
United States Attorney's office, if safety requires.' The FAA
also frequently revokes airman certificates for violations based
on drug-related criminal convictions, and the NTSB regularly
denies reviewing such decisions."'8 Although the FAA plays a
role in these actions, the primary enforcement agency for crimi-
nal actions is the DOJ, which adheres to the federal rules for
criminal proceedings. Notably, as previously mentioned with re-
180 See id. 603(a) (5), at 88.
18, See id. 603(a) (6), at 88.
182 See Compliance and Enforcement Program, supra note 5, 603(a) (7), at 88.
183 Id. 604(b), at 89.
14 See In re Smalling, No. CP93NM0260, 1994 WL 899663 (F.A.A. Sept. 30,
1994); In re Esau, No. CP90SO0105, 1991 WL 733754 (F.A.A. Sept. 4, 1991).
185 See infra Appendix 12 for sample document.
186 See infra Appendix 13 for sample document.
187 See Compliance and Enforcement Program, supra note 5, 601 (a), at 87.
188 See id. 601(b), (c), at 87.
189 See Adm'r v. McCullough, No. SE-14536, 1998 N.T.S.B. LEXIS 9 (N.T.S.B.
Jan. 5, 1998); Adm'r v. Sardina, No. SE-14459, 1997 N.T.S.B. LEXIS 86 (N.T.S.B.
Oct. 31, 1997); Adm'r v. Piro, No. SE-13349, 1993 N.T.S.B. LEXIS 248 (N.T.S.B.
Dec. 14, 1993); Adm'r v. Serra, No. SE-8721, 1993 N.T.S.B. LEXIS 149 (N.T.S.B.
July 9, 1993); Adm'r v. Johnson, No. SE-9936, 1993 N.T.S.B. LEXIS 156 (N.T.S.B.
July 2, 1993); Adm'r v. Correa, No. SE-12918, 1993 N.T.S.B. LEXIS 35 (Mar. 4,
1993); Adm'r v. Beahm, No. SE-8588, 1993 WL 15241 (N.T.S.B. Jan. 6, 1993).
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gard to civil penalties, in 1989, in United States v. Halper,9 ° the
United States Supreme Court held that assessing punitive civil
penalties after the accused had already undergone criminal pro-
ceedings violated the Double Jeopardy Clause.19 In 1997, how-
ever, in Hudson v. United States, 9 2 the United States Supreme
Court overruled its 1989 Halper decision holding that imposing
such penalties after criminal prosecution does not always violate
the Double Jeopardy Clause.1 93
III. SUMMARY OF FAA AND NTSB
ENFORCEMENT PROCEEDINGS
A. AN EXAMPLE
Enforcement proceedings are best summarized through an
example.194 Imagine a pilot commits a violation-such as devi-
ating from an altitude assigned by air traffic control (ATC)
thereby conflicting with another aircraft, or "buzzing" a house
by flying over it at an altitude lower than normally allowed. 195
The incident may be reported to the FAA by the pilot, the air
190 490 U.S. 435 (1989).
'91 See id. at 452.
192 522 U.S. 93 (1997).
193 See id. at 101-05.
194 See infra Appendix 1 (providing a sample flow-chart of enforcement pro-
ceedings). John S. Yodice, An Overview of FAA Enforcement Actions, Enforce-
ment Flow Chart, Aircraft Owners and Pilots Association, AOPA Membership
Services 5 (1993).
195 See, e.g., 14 C.F.R. § 91.111 (2000) ("(a) No person may operate an aircraft
so close to another aircraft as to create a collision hazard. (b) No person may
operate an aircraft in formation flight except by arrangement with the pilot in
command of each aircraft in the formation. (c) No person may operate an air-
craft, carrying passengers for hire, in formation flight."); § 91.119 ("Except when
necessary for takeoff or landing, no person may operate an aircraft below the
following altitudes: (a) Anywhere. An altitude allowing, if a power unit fails, an
emergency landing without undue hazard to persons or property on the surface.
(b) Over congested areas. Over any congested area of city, town, or settlement, or
over any open air assembly of persons, an altitude of 1,000 feet above the highest
obstacle within a horizontal radius of 2,000 feet of the aircraft. (c) Over other than
congested areas. An altitude of 500 feet above the surface, except over open water
or sparsely populated areas. In those cases, the aircraft may not be operated
closer than 500 feet to any person, vessel, vehicle, or structure. (d) Helicopters.
Helicopters may be operated at less than the minimums prescribed in paragraph
(b) or (c) of this section if the operation is conducted without hazard to persons
or property on the surface. In addition, each person operating a helicopter shall
comply with any routes or altitudes specifically prescribed for helicopters by the
Administrator.").
JOURNAL OF AIR LAW AND COMMERCE
traffic control, a member of the flight crew, or even an eyewit-
ness on the ground or in another aircraft.
Once the FAA is notified, an inspector is assigned to investi-
gate the case and determine if there is any exculpatory evidence,
such as a missed transmission from the flight tapes, which would
clear the pilot from any further action. Although not required,
early in the investigation accused pilots will normally receive a
Letter of Investigation (LOI) "'6 from the investigator notifying
them that they are being investigated for an alleged violation to
which they may respond." 7 At this point, many pilots choose to
seek counsel to represent them throughout the investigation.
Defense counsel for accused pilots usually respond to the FAA's
LOI by asserting that they do not have enough information re-
garding the alleged incident and requesting further information
to identify exactly what FARs have allegedly been violated to be-
gin planning a defense strategy. Pilots may, however, choose to
respond to the FAA themselves pro se, but it is preferable to seek
counsel for such matters as any information provided to the
agency may be used against pilots during later proceedings.198
Moreover, accused pilots may also choose not to respond to the
FAA, but pilots should be aware that ignoring the FAA's LOI
may be viewed as the pilots being uncooperative and may prove
unhelpful in the long run. 19
Once an inspector gathers an alleged incident's facts, he will
formulate a report to forward to an FAA attorney in the appro-
priate regional office. The inspector's report will include an
"Enforcement Package" containing the evidence, per FAA Or-
der No. 2150.3A.2 ') This package consists of five sections: (1) a
"Skeleton"-providing the pilot's name, the date of'the inci-
dent, a description of the incident, and the inspector's name;
(2) a "Summary of Facts"-providing the date the accused pilot
allegedly committed a specific violation of an FAR; (3) a "List of
Items of Proof'-providing the FAA's evidence, such as an LOI
and airman history; (4) the "Facts and Analysis"-providing how
the inspector believes the incident occurred: including his feel-
191 See infra Appendix 12 for sample document.
197 See Compliance and Enforcement Program, supra note 5, 403(a), at 42.
198 See Sisto v. CAB, 13 C.A.B. 125, 130 (1948), affd, 179 F.2d 47 (D.C. Cir.
1949); Bessey v. CAB, 13 C.A.B. 550, 551 (1952); Adm'r v. Salkind, 1 N.T.S.B. 714,
*2-3 (190).
199 For further discussion regarding failing to respond to the FAA, see infra
Part X.
21) See generally Compliance and Enforcement Program, supra note 5.
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ings, ideas, opinions, and theories; and (5) the "Inspector's Rec-
ommendations"-providing the inspector's proposed sanctions,
such as (a) issuing a civil penalty, (b) revoking the pilot's certifi-
cate, or (c) suspending the pilot's certificate. 2 °11
When an investigator completes a report, the materials are
forwarded to the appropriate regional Flight Standards District
Office (FSDO). At this point, FAA attorneys will review the in-
spector's results, either agree or disagree with their analyses and
recommendations, and decide whether administrative or en-
forcement actions are necessary. If the pilot is lucky, the matter
will end at this point. If FAA attorneys determine the violation
warrants pursuing, however, the pilot has merely begun the
sanction process.
If the FAA's Assistant Chief Counsel decides to continue pur-
suing action against pilots, they will receive a notice stating that
the agency is seeking either administrative or enforcement ac-
tions. If the FAA chooses to pursue administrative action, pilots
will receive either a Safety Compliance Notice, which may also
include a letter of reprimand, or a Letter of Correction, which
states some specific corrective action. At this point, the situation
will come to a close for the accused pilots. If the FAA opts to
pursue enforcement proceedings against the accused pilots,
they will receive either a Notice of Proposed Civil Penalty202 or a
Notice of Proposed Certificate Action 2113 from an FAA attorney
outlining the violations the accused pilots allegedly committed
and informing them of the action to be taken by the agency.
Upon receipt of either, pilots may: (1) accept the FAA's alle-
gations and succumb by either paying the fine or surrendering
their certificate; (2) respond with a letter providing their ac-
count of the incident (preferably after reviewing the matter with
counsel); (3) request that a formal order of revocation or sus-
pension be issued, which would allow the pilots to appeal to the
NTSB; or (4) schedule an informal conference 2114 with FAA at-
torneys and the particular inspector to discuss the incident fur-
ther in an attempt to settle or mitigate the matter.20 5
20, Telephone interview with Gregory S. Lander, Federal Aviation Administra-
tion, Aviation Safety Inspector (Operations), Flight Standards Division, South-
west Region (August 1999).
202 See 14 C.F.R. § 13.16(b) (2000).
203 See id. § 13.19(c).
204 See 49 U.S.C. § 44709(c) (1994).
205 See 14 C.F.R. § 13.19(c).
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B. DEFENSE TACTICS
1. Aviation Safety Reporting System*
In 1975, the FAA instituted the Aviation Safety Reporting Sys-
tem (ASRS) whereby pilots may confess inadvertent errors, such
as flying into the wrong airspace without prior clearance, by sub-
mitting an immunity form to the National Aeronautics and
Space Administration (NASA).2o6 The FAA created the program
"to encourage the identification and reporting of deficiencies
and discrepancies .... ,,207 The FAA chose NASA to collect the
information because NASA does not participate in administra-
tive or enforcement proceedings between the FAA and accused
pilots and, therefore, serves as a neutral third party.20° Hence,
one way pilots may attempt to exculpate themselves from sanc-
tions before they are imposed is by submitting an immunity
form to NASA.2 °9
Pilots who utilize NASA forms must mail them no later than
ten days after an event.2"1 Not only pilots, but also dispatchers,
flight attendants, controllers, mechanics, cabin crew, and other
users of the National Airspace System (NAS), or any other per-
son, are invited to report actual or potential safety issues regard-
ing aviation operations through NASA forms.2 1' Crewmembers
must each send separate forms, which are different from those
forms submitted by pilots. 212 Among other sources, NASA forms
are available on the Internet.213
Pilots must not be confused about a NASA form's purpose. As
KentJackson states, " [t] he NASA form is not a complete 'get out
206 See Kent S. Jackson, The NASA Form, BUSINESS & COMMERCIAL AVIATION, Au-
gust 1999, at 102 [hereinafter The NASA Form]. Mr. Jackson is a partner in the
law firm of Jackson & Wade, located in Overland Park, Kansas.
207 FAA Advisory Circular No: 00-46D 3(a), at http://www.faa.gov/avr/afs/
00-46D.txt (last visited Feb 18, 2000) [hereinafter AC No: 00-46D].
208 See id. 3(b) ("The FAA determined ... the ASRP effectiveness would be
greatly enhanced if the receipt, processing, and analysis of raw data were accom-
plished by NASA rather than ... the FAA. This would ensure the anonymity of
the reporter and . . . all parties involved in a reported ... incident and, conse-
quently, increase the flow of information. ... ); see also The NASA Form, supra
note 206, at 102.
209 See infra Appendix 14 (NASA ARC Form 277B).
210 See AC No: 0046D, supra note 207, 9(c)(4); The NASA Form, supra note
206, at 102; see also Armstrong, supra note 118, at 78.
211 See AC No: 00-46D, supra note 207, 1; see also The NASA Form, supra note
206, at 102.
212 See The NASA Form, supra note 206, at 102.
213 See CALLBACK, Reporting Forms, at http://www.andersconsulting.com/
safety/callback.html (last visited Feb. 16, 2000).
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of jail free card.' It's a get out of jail (or fine) with a record
card. '12 4 He explains this reasoning as follows:
A pilot who violates an FAR and uses a NASA form for 'immu-
nity' does not have to turn in his or her certificate for any period
of time, in the event of subsequent enforcement action. How-
ever, that pilot's record will show the violation and the length of
the suspension that would have been imposed on the pilot. That
is why, even if a pilot files a NASA report, he or she may still
choose to defend against any enforcement action.215
Hence, even if pilots file a NASA form-a voluntary admission
of error-they are not "out of the woods" entirely.2 16 Pilots' air-
man histories will reflect that they committed an error, and what
would have happened to them if they had not submitted a NASA
form. For this reason alone, many pilots choose to defend
against any administrative or enforcement action taken by the
FAA.
Pilots may file NASA forms provided: (1) the violation was in-
advertent and not deliberate or reckless; (2) the violation was
not involving a criminal offense, an accident, or regarding a lack
of qualification or competency;2 17 (3) they have not committed
a similar violation within five years; and (4) they can prove they
filed the NASA form within ten days of the violation. 218 As there
is no limit to the number of NASA forms pilots may submit, fil-
ing such forms is indeed a good idea if pilots suspect they have
openly committed a violation. Moreover, "[t]he filing of a re-
port with NASA concerning an incident or occurrence involving
a violation of 49 U.S.C. Subtitle VII, or the FAR is considered by
FAA to be indicative of a constructive attitude. Such an attitude
will tend to prevent future violations. 21
When mailing NASA forms, pilots should take additional steps
to protect themselves by retaining evidence that they submitted
the form timely. Attached to the top of the form is a "tear-off'
identification strip (ASRP receipt) that NASA stamps to verify
214 The NASA Form, supra note 206, at 102.
215 Id.
216 See Ferguson v. NTSB, 678 F.2d 821, 824 (9th Cir. 1982) (affirming an
NTSB order to suspend a pilot's Airline Transport Pilot Certificate for sixty days,
even though the pilot submitted a NASA safety form, because the pilot's actions
were found to be "reckless").
217 See AC No: 00-46D, supra note 207, 9(c) (2) (citing 49 U.S.C. § 44709
(1994)).
218 SeeAC No: 00-46D, supra note 207, 9(c) (1)-(4); The NASA Form, supra note
206, at 102; see also Armstrong, supra note 118, at 78.
219 AC No: 00-46D, supra note 207, 9(c).
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receiving the form and returns to the sender. These identifica-
tion strips are the pilots' evidence that they submitted the form
within the time allowed. Moreover, pilots should send the form
directly to NASA as certified mail, return receipt requested.22 °
By retaining the return receipt, pilots ensure that they have evi-
dence of sending the form timely if the identification strip,
mailed from NASA, is lost.2 2 I Fortunately, unlike admissions
made to the agency,2 22 the FAA has stated it will not use NASA
forms as evidence against accused pilots in enforcement pro-
ceedings.223 In a press release dated August 4, 1997, the agency
stated: "The Federal Aviation Agency places a high value on
safety information gathered by the Aviation Safety Reporting
System [ASRS] . . .we have agreed not to use information re-
ported to ASRS in enforcement actions. '2 24 Moreover, in an Ad-
visory Circular dated February 26, 1997, the agency stated:
Section 91.25 of the Federal Aviation Regulations (FAR) ... pro-
hibits the use of any reports submitted to NASA under the ASRS
(or any information derived therefrom) in any disciplinary ac-
tion, except information concerning criminal offenses or acci-
dents22 5 .... The NASA ASRS security system is designed and
operated by NASA to ensure confidentiality and anonymity of the
reporter and all other parties involved in a reported occurrence
or incident. The FAA will not seek, and NASA will not release or
make available to the FAA, any report filed with NASA under the
ASRS or any other information that might reveal the identity of
any party involved in an occurrence or incident reported under
the ASRS. There has been no breach of confidentiality in more
than 20 years of the ASRS under NASA management. 22"1
220 Completed NASA forms may be mailed to:
NASA Aviation Safety Reporting System
Post Office Box 189
Moffett Field, California 94035-0189
See CALLBACK, Reporting Forms, at http://www.andersconsulting.com/safety/
callback.html (last visited Feb. 16, 2000).
221 See The NASA Form, supra note 206, at 102.
222 See Sisto v. CAB, 13 C.A.B. 125, 130 (1948), affd, 179 F.2d 47 (D.C. Cir.
1949); Bessey v. CAB, 13 C.A.B. 550, 551 (1952); Adm'r v. Salkind, 1 N.T.S.B. 714,
at *2-3 (1970).
223 See 14 C.F.R. § 91.25 (2000).
224 FAA News, Statement on ASRS Reports, at http://www.agl.faa.gov/Pub-
lic%20Affairs/1997%20PR/asrsre-l.html (last visited Feb. 18, 2000) (emphasis
added).
225 AC No: 00-46D, supra note 207, 5(a) (citation added); see also 14 C.F.R.
§ 91.25.
226i AC No: 00-46D, supra note 207, 5(c).
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This is a tremendously important statement by the FAA, be-
cause it clarifies that the agency will not seek from NASA, nor
use in enforcement proceedings, any information contained in
ASRS reports, except in the event of criminal or accident ac-
tions. Moreover, the agency emphasizes their seriousness re-
garding this issue by asserting that there have been no
confidentiality breaches in over twenty years.
The water is, at best, murky, however, with regard to the
NASA forms' identification strips (ASRP receipts). The Febru-
ary 1997 Advisory Circular briefly addresses the receipts stating:
Each Aviation Safety Report has a tear-off portion which contains
the information that identifies that person submitting the re-
port .... Except in the case of reports describing accidents or
criminal activities, no copy of an ASRS form's identification strip
is created or retained for ASRS files. Prompt return of identifica-
tion strips is a primary element of the ASRS program's report de-
identification process and ensures the reporter's anonymity. 22 7
This is another extremely important statement by the FAA,
because the agency is admitting that anonymity is essential to
the program's success, and, seemingly, affirming that it will up-
hold this anonymity, except in criminal or accident cases. Nota-
bly, however, there is no mention of the "tear-off' portion in the
next two portions of the Advisory Circular 228 entitled "De-Identi-
fication ' 22" and "Enforcement Policy. '23  If the FAA was truly
serious about its commitment to anonymity, then it would cer-
tainly extend this commitment to the "tear-off' portion as well.
In 1997, the FAA and NTSB's position regarding the "tear-off'
portion became a bit clearer.
In Administrator v. Money,23' over the accused pilot's objection,
an ALJ admitted an ASRP receipt into evidence that, in the
"Type of Event / Situation" section, stated "[e]mergency land-
ing due to fuel exhaustion. '23 2 The ALJ allowed the ASRP re-
ceipt to be used as an admission against interest, but noted that
the report itself was not included .2 31 The pilot, of course, ar-
gued that "the FAA [had] violated its own rule and the lawjudge
[ALJ] undermined the ASRP process when he accepted the re-
227 Id. 7(b).
228 See id.
229 See id. 8.
230 See id. 9(a)-(c).
231 No. EA-4607, 1997 N.T.S.B. LEXIS 91 (N.T.S.B. Nov. 17, 1997).
232 Id. at *5 n.7.
233 See Ad
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ceipt into evidence. ' 34 Nevertheless, the court allowed the re-
ceipt to be admitted. In denying the pilot an appeal, the NTSB
stated it "need not reach this issue," because the ALJ did not
mention the receipt in reaching a determination in the case,
and that there was other sufficient evidence by which the same
conclusion could have been made.235 Notably, however, the
NTSB stated:
We will note, however, that respondent voluntarily provided the
receipt to the FAA, with the contested language included. That
language could have been omitted; it was not relevant to the nec-
essary demonstration that the report was timely filed. Further,
the filing of an ASRP report is public information in any enforce-
ment proceeding in which such a report is submitted to obtain
sanction waiver, as it is part of the public record of the proceed-
ing. The report itself is not part of the record.23 a
Here the NTSB seems to be trying to make a distinction be-
tween the deference granted toward the ASRP report, and the
"tear-off' portion (ASRP receipt) that is returned to pilots.
While it certainly seems reasonable that the FAA's own language
describing the ASRP reports would describe the entire report,
including the "tear-off' portion, the NTSB evidently holds other-
wise. Of particular interest is the agency's characterization of
the ASRP receipt as being "part of the public record" and, there-
fore, open to submission as evidence-and apparently to support
enforcement actions against the sender as well. If the goal of
the ASRP is to encourage pilots (and others) to submit informa-
tion regarding safety concerns, then decisions such as Money do
not further this end.
As with many legal issues, however, the argument cuts both
ways. An argument can be made that if pilots can use ASRP
receipts as evidence to avoid sanctions, then the FAA and NTSB
should be able to use them in enforcement proceedings against
pilots as well. For example, in 1986, in Administrator v. Cury,237
the NTSB found that an accused pilot had presented an ASRP
receipt at an informal conference between the pilot and the
FAA and, therefore, the FAA had been given notice that the pi-
lot had timely filed a NASA immunity form before any suspen-




237 No. EA-2294, 1986 WL 82356 (N.T.S.B. Mar. 18, 1986).
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of penalty had been met, the NTSB held "[we] can discern no
reason why the immunity afforded by the ASRP should not be
granted in this instance," and consequently imposed no sanc-
tions against the accused pilot.211 Thus, in Curry the admission
of the pilot's ASRP receipt into evidence was the deciding ele-
ment that served to exculpate the pilot from sanctions. While
the argument that if pilots can use ASRP receipts, then the
agency should also be able to may appear logical, it is funda-
mentally flawed because of the apparent emphasis the FAA
places on anonymity, and more importantly, the agency's clear
statements that it will not use ASRS information in enforcement
actions. "[W]e have agreed not to use information reported to
ASRS in enforcement actions .... 239
Suffice it to say, the jury is still out on this issue. When filing
NASA forms, pilots should pay attention to the form itself. 24 In
particular, pilots should be mindful of the language they use in
the "Type of Event / Situation" section of the ASRP receipt. In
this section, pilots are to describe the incident that occurred.
Pilots must be aware that this is the part of the form they will
submit to the FAA as evidence they submitted the NASA form
timely. Hence, pilots must be careful how they state the events
of an incident. Jackson explains this point as follows: "if you
think that you are not at fault for an altitude deviation, don't
describe the event as an 'altitude deviation.' 'Clearance issue'
or 'controller error' would be descriptions that you wouldn't
mind showing the FAA."' 24' The simple fact of the matter is that
pilots need to be careful what they say, because they cannot "un-
ring the bell" after the fact.
238 I. at *3.
23,. FAA News, Statement on ASRS Reports, at http://www.agl.faa.gov/Pub-
lic%20Affairs/1997%20PR/asrsre-l.html (last visited Feb. 18, 2000); see Policy
on the Use for Enforcement Purposes of Information Obtained from an Air Car-
rier Flight Operational Quality Assurance (FOQA) Program, 63 Fed. Reg. 67505
(Dec. 7, 1998) ("The FAA therefore has determined that the appropriate policy is
to refrain from using deidentified FOQA information to undertake enforcement
actions except in egregious cases, i.e., those that do not meet the conditions
listed in section 9, paragraph c of Advisory Circular 00-46D governing the Avia-
tion Safety Reporting Program [ASRP] .... For purposes of this policy the term
'FOQA program' means an FAA-approved program for the routine collection
and analysis of in-flight operational data by means of a [digital flight data re-
corder]"); see also AC No: 00-46D, supra note 207, 9(c).
240 See infra Appendix 14 for sample document.
241 The NASA Form, supra note 206, at 102.
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2. Requesting Additional Time
Most defense counsel for accused pilots will request addi-
tional time from the FAA to review the allegations made against
pilots and solicit further information regarding the agency's
claims. The effective tool for defense counsel to utilize when
pursuing such information is the Administrative Procedure Act
(APA),242 and, in particular, the Freedom of Information Act
(FOLA).243 Using this tool, pilots and their counsel may obtain
copies of the majority of the Enforcement Package; however,
the report's Analysis section will most likely be claimed as Attor-
ney Work Product by the FAA and, therefore, be unobtainable.
To this effect, the District of Columbia Circuit Court stated:
[T]he Administrative Procedure Act... requires each agency to
make available to the public, and to include in an index of such
matters, 'administrative staff manuals and instructions to staff
that affect a member of the public . . .,' and provides that in an
enforcement action, an agency may not rely upon any manual or
instruction that it has not made available to the public.24 4
The court clarified that "[t] he purpose of the APA availability
requirement is obviously to give the public notice of what the
law is so that each individual can act accordingly. ' 245 Moreover,
"the FAA concedes that it cannot rely on an unpublished sanc-
tion range in determining the suspension period for an airman
certificate."246
What exactly the agency is required to make available to the
public is an issue that has arisen frequently. For example, it
would certainly be convenient if the FAA's Compliance and En-
forcement Program247 manual was available to the public and coun-
sel so pilots are aware of what the agency is looking for, and how
it looks, with regard to violations. In April 1988, in Capuano v.
National Transportation Safety Board,248 the First Circuit held that
the agency is not required to publish this document in the Fed-
242 Pub. L. No. 89-554, 80 Stat. 378.
243 Id. § 552, 80 Stat. at 383 (codified as amended at 5 U.S.C. § 552 (1994)).
244 Smith v. NTSB, 981 F.2d 1326, 1327-28 (D.C. Cir. 1993) (quoting 5 U.S.C.
§ 522(a) (2) (C) (1994)); see also Kraley v. NTSB, No. 97-4227, 1998 WL 708705, at
*5 (6th Cir. Oct. 1, 1998).
245 Smith, 981 F.2d at 1328.
246 Kraley,1998 WL 708705, at *5 (citing Smith v. NTSB, 981 F.2d 1326, 1328-29
(D.C. Cir. 1993)).
247 See generally Compliance and Enforcement Program, supra note 5.
248 843 F.2d 56 (1st Cir. 1988) (holding that the FOIA only requires that the
manual be made available for inspection).
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eral Register under the FOIA.2 4 In fact, the court held that
"[t] he manual that tells the staff when to seek sanctions or what
sanctions to seek is written to guide FAA staff, not the public,"
because "[i] t is not intended to affect the rights, duties, obligations,
or conduct of pilots or any other member of the public. 250
Rather, the court held the FAA must simply make the manual
"available for public inspection and copying unless the
materials are promptly published and copies offered for sale. 251
Similarly, in September 1988, in Essery v. Department of Trans-
portation,25 2 the Ninth Circuit noted the First Circuit's holding in
Capuano regarding the FAA's non-requirement to publish the
Compliance and Enforcement Program253 manual in the Federal Regis-
ter, and distinguished that holding by stating "[t]hat question
was not presented to us and we do not decide it here. ' 254 The
Ninth Circuit held, however, that "the FAA is bound by its own
internal guidelines and rules. 2 55
While "[c] ourts that have considered enforcement manuals in
this context have divided on the question of when and where
the manuals must be made available for [public] inspection and
when they may be kept confidential, 256 they have unanimously
held that publication in the Federal Register is not required.25 7
The issue regarding this FAA manual has apparently been re-
solved, because it is readily available to the public, free of
249 See id. at 57-58; see also Pub. L. No. 89-554, 80 Stat. 378.
250 Capuano, 843 F.2d at 57-58 (relying on 5 U.S.C. § 552(a)(2)(C) (1982))
(emphasis added).
51 Id. (quoting 5 U.S.C. § 552(a)(2) (1982)).
"252 857 F.2d 1286 (9th Cir. 1988).
253 See generally Compliance and Enforcement Program, supra note 5.
254 Essery, 857 F.2d at 1291 n.2.
255 Id.
256 Capunano, 843 F.2d at 58 (citations omitted); see also Sladek v. Bensinger,
605 F.2d 899 (5th Cir. 1979) (holding that the Drug Enforcement Agency
("DEA") manual provisions describing handling of confidential informants and
search warrant procedures may be disclosable under 5 U.S.C. § 552(a) (2) (C)
(1982) or exempt under 5 U.S.C. § 552(b)(2) (1982)); Cox v. DOJ, 576 F.2d
1302, 1306-08 (9th Cir. 1978) (holding that the DEA's agent manual is dis-
closable under 5 U.S.C. § 552(a)(2)(C) (1982)); Hawkes v. IRS, 467 F.2d 787,
795 (6th Cir. 1972) (holding that the IRS staff manual is disclosable under 5
U.S.C. § 552(a)(2)(C) (1982)); Jordan v. DOJ, 591 F.2d 753 (D.C. Cir. 1978)
(holding that the U.S. Attorney staff manuals are available upon request under 5
U.S.C. § 522(a) (3) (1982)).
257 See Jordan, 591 F.2d at 760; Cox, 576 F.2d at 1306 n.8; cf. Sladek, 605 F.2d at
901; Hawkes, 467 F.2d at 795.
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charge, on the Internet,25 ' by facsimile request,5 9 and by mail
order from the Department of Transportation.26 ° Moreover, it
is also available for inspection at any FSDO as well as the Under-
wood Law Library at Southern Methodist University School of
Law.
Defense counsel may best employ the APA by assuring that
the particular regulation or provision the FAA is accusing an ac-
cused pilot of having violated is indeed available to the public.
If the regulation or provision is not available to the public, the
accused pilot may be able to have the action dismissed, or, at
least, remanded back to the FAA for further proceedings.' In
fact, strong arguments have been successfully made supporting
agencies making their policies and regulations available to the
public.2"62 As Richard Posner, Circuit Judge for the United
States Court of Appeals for the Seventh Circuit, stated "[v] iewed
258 See U.S. Gov't Printing Office, Subsequent Distribution, at http://is-
web.tasc.dot.gov/subdist.htm#phone (last visited Oct. 7, 1999) (providing a
hyperlink to http://isddc.dot.gov); see also Flight Standards Service, Administrative
Action Guidance Order 2150.3A, at http://www.faa.gov/avr/afs/saal.htm (last vis-
ited Feb. 14, 2000).
2 59 The Compliance and Enforcement Program as well as other government docu-
ments may be obtained by faxing a request to 301-386-5394. The "Helpline" tele-
phone number is 301-322-4961. See U.S. Gov't Printing Office, Subsequent
Distribution, at http://isweb.tasc.dot.gov/subdist.htm#phone (last visited Oct. 7,
1999); see also AOPA's AvEax Fax-On-Demand Service at 1-800-462-8329 (provid-
ing over 200 aviation information documents to AOPA members only).
260 The Compliance and Enforcement Program as well as other government docu-





For additional information, contact Bill Cunnane at telephone number 202-493-
0116. See U.S. Gov't Printing Office, Subsequent Distribution, at http://is-
web.tasc.dot.gov/subdist.htm#phone (last visited Oct. 7, 1999).
2 1 SeeJordan, 591 F.2d at 760 (vacating and remanding an NTSB order af-
firming the suspension of a pilot's license because the FAA policy upon which it
was based was not made available to the public when the FAA determined the
accused pilot's action warranted sanctioning).
26;2 See Stokes v. Brennan, 476 F.2d 699, 702 (5th Cir. 1973) (holding that an
agency secret is justified "only to the extent that it protects policies governing
enforcement methods which, if disclosed, would tend to . . .reveal[ ] classes or
types of violations which must be left undetected or unremedied because of lim-
ited resources"); see also Cox v. DOJ, 576 F.2d 1302, 1306-08 (8th Cir. 1978);
Hawkes v. IRS, 467 F.2d 787, 795 (6th Cir. 1972).
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in an economic perspective as a system for altering incentives
and thus regulating behavior, law must ... be public.
26 3
3. Informal Conferences
Frequently, defense attorneys will request an informal confer-
ence26 4 with FAA attorneys and inspectors to discuss allegations
against accused pilots. This is also an excellent opportunity for
accused pilots to obtain and present informal discovery, such as
additional exculpatory evidence, in attempt to bring the pro-
ceedings to a halt before they progress further. These confer-
ences are often used as an opportunity to settle matters with the
FAA in a manner similar to a plea bargain.26 5 For example, the
FAA may propose to suspend a pilot's certificate for 180 days.
The pilot's defense attorney may attempt to "soften the blow" by
asking for merely an Administrative Action Letter 26 6 (akin to a
warning) to be placed in the pilot's airman history,2 6 7 or for a
reduced period of suspension.2 68 These conferences are often
helpful, but they may also be harmful as additional information
provided by pilots may be used against them as impeachment
evidence in the future if their story changes between the time of
the informal conference and a hearing.269 Hence, it is advisable
for pilots to have legal representation present at all times during
such conferences.
After an informal conference, FAA attorneys and inspectors
may then re-evaluate the case and decide whether the alleged
violation warrants further proceedings and whether the prosecu-
tion can prove the elements of its case. Based on the results of
this post-conference analysis, the FAA will send a letter to ac-
263 RICHARD A. POSNER, ECONOMic ANALYSIS OF LAW 242-43 (3d ed. 1986) (em-
phasis added).
264 See 14 C.F.R. § 13.19(c)(4) (2000); see also Compliance and Enforcement Pro-
gram, supra note 5, 1207(b)(1)-(3), at 158.
265 See Compliance and Enforcement Program, supra note 5, 1204(c), (d) (1)-(3),
at 148; 1205(c), at 151-52; 1205(i), at 153; 1206(d), at 155; 1206(i), at
157.
266 See infra Appendix 2 for sample document.
267 Administrative Action Letters are placed in pilot's airman histories for two
years after which they are removed. See Yodice - AOPA, supra note 25, at 3.
268 See Roach v. NTSB, 804 F.2d 1147, 1150 (10th Cir. 1986) (reducing a com-
mercial pilot's certificate suspension period from 120 days to 60 days after the
pilot and his attorney attended an informal conference with the FAA).
269 See U.S. DEPT. OF TRANSP., FED. AVIATION ADMIN., Handbook 2150.2, Hand-
book For Handling Legal Aspects of FAA Enforcement Program § 23(c) (1968, as
amended); see also Adm'r v. Honan, No. EA-1803, 1982 N.T.S.B. LEXIS 155, at *9
(N.T.S.B. May 20, 1982).
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cused pilots informing them that the agency is: (1) dropping the
case, (2) reducing the sanction, or (3) standing firm and pursu-
ing enforcement proceedings.
IV. NTSB TRIALS
If the FAA elects to pursue enforcement proceedings and pi-
lots have not chosen to surrender their airman certificates or
pay the civil penalties, they may appeal for a hearing before an
NTSB administrative law judge (ALJ).27° Occasionally, such ap-
peals result in an FAA suspension order being reduced by the
ALJ. 271' These appeals are formal administrative proceedings;
however, there is no jury but only a court reporter, the FAA at-
torneys, the accused pilot with any defense counsel, and the
judge. NTSB cases are assigned a new docket number, with the
parties remaining the same, and a hearing examiner is
assigned .272
In determining what sanctions are appropriate, the ALJ
should consider: (1) the accused pilots' flight experience; (2)
the accused pilots' attitude, such as whether they cooperated
during the proceedings and whether they filed a NASA immu-
nity report; (3) any action taken by the pilots' employer, such as
suspension or termination; (4) whether the alleged violation was
inadvertent; and (5) how the pilots use their airman certificates,
such as whether their livelihoods depend on their ability to
fly.2 71 Moreover, the NTSB may affirm, amend, modify, or re-
verse the FAA's order if the ALJ determines that safety in air
commerce or air transportation and the public interest warrant
such a decision.274 With regard to an ALJ's findings, the NTSB
has held that "having had the opportunity to observe the wit-
nesses, the law judge is in the best position to determine their
271 See 49 C.F.R. § 821.2 (1999); see also Compliance and Enforcemeni Program,
supra note 5, 1202(g)(1)-(2), at 142-43.
271 See Latham v. NTSB, No. 92-1187, 1993 WL 390090, at *1-2 (D.C. Cir. Sept.
28, 1993) (per curiam) (recounting how the FAA suspended the accused pilot's
Private Pilot Certificate for sixty days, but on appeal the ALJ reduced the suspen-
sion period to forty-five days).
272 See 49 C.F.R. § 821.3; see generally NAT'L TPANSP. SAFETY BD. BAR ASS'N, MEM-
BERSHU' DIRECTORY (2000) (providing valuable advice from the NTSB Office of
judges regarding processing cases).
.27 See Adm'r v. Whitaker, 1 N.T.S.B. 1983 (1972).
274 See 49 U.S.C. § 44709(d) (1994).
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credibility . . .. We will not lightly overturn his
conclusions .... 275
The NTSB trial process is much like the federal trial process
except the rules of evidence are not as stringent with NTSB
cases. 2 7 6 Moreover, the Federal Rules of Civil Procedure do not
govern administrative proceedings, such as NTSB trials regard-
ing certificate actions, but rather the NTSB's Rules of Practice in
Air Safety Proceedings (Rules of Practice) are used.2 7 7 The
Rules of Practice clarify the procedure for handling issues, such
as civil discovery motions, that are not specifically addressed in
other rules.27 8 It should be noted that whether discovery is al-
lowed in an NTSB trial is within the ALJ's discretionary
authority. 279
With this type of appeal, pilots receive an order of revocation
or suspension and then have twenty days from the time of ser-
vice to file an appeal for a hearing with an NTSB ALJ. 28" The
filing of such an appeal stays the FAA's order of revocation or
suspension until pilots have been afforded an opportunity to ex-
haust their right to appeal throughout the NTSB thus enabling
them to remain flying,281 except in emergency situations. 28 2 The
FAA must then file a complaint within ten days notice of such an
appeal,8 3 or the agency may use its order of revocation or sus-
pension as a complaint.284 Defense counsel should pay particu-
lar attention to the dates complaints are filed, because the
agency may commit fatal errors which will allow accused pilots'
cases to be dismissed for failure to file a complaint timely. Like-
wise, defense counsel for accused pilots should also closely in-
spect such complaints to ensure they state a valid cause of
action; otherwise, accused pilots' cases may be dismissed for fail-
ure to state such a cause. Another tool at defense attorneys' dis-
posal is injunctive relief, which may be utilized if appropriate.
275 Adm'r v. Gusek, No. EA-4745, 1999 N.T.S.B. LEXIS 9, at *34 (N.T.S.B. Feb.
8, 1999); see also Adm'r v. Smith, 5 N.T.S.B. 1560, 1563 (1987); Adm'r v.Jones, 3
N.T.S.B. 3649, at *2 (1981).
276 See John S. Yodice, Airman Certification and Enforcement Procedures, 37J. AIR L.
& COM. 281, 288 (1971).
277 See 49 C.F.R. §§ 821.1-.64, 821.19(c) (1999).
278 See id. § 821.14(a).
279 See id. § 821.19(b).
280 See id. § 821.30 (a).
281 See id. § 821.30(c).
282 See Compliance and Enforcement Program, supra note 5, 1202(h), at 144.
283 See 49 C.F.R. § 821.31 (a).
284 See id. § 821.31(b); see also Adm'r v. Kortum, 3 N.T.S.B. 1031 (1978).
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Within twenty days of servicing a complaint, accused pilots
must file an answer denying all allegations they wish to deny, or
these allegations will be deemed admitted.285 Similarly, the
NTSB's rules28 6 outline the procedure by which accused pilots
respond to such complaints. Motions may also be filed in addi-
tion to a complaint and an answer, 287 and depositions may be
taken.2 88 The burden of proof is on the FAA289 to prove its case
by a preponderance of substantial, reliable, and probative evi-
dence.29 ° Moreover, the FAA may also use hearsay evidence to
establish a prima facie case against accused pilots. 29 1 That is,
"[h]earsay evidence is admissible in administrative law proceed-
ings, and, when not contradicted by direct competent legal evi-
dence, even when uncorroborated, is 'substantial' evidence. 1292
In 1964, however, in the seminal case of Administrator v. Lind-
stam,293 the court established the "Lindstam Doctrine" whereby
the FAA may establish a prima facie enforcement case against ac-
cused pilots by proving the fact of an accident when pilots are
accused of careless or reckless operation. 294 That is, with some
additional evidence to exclude the possibility of pilot error, such
as malfunctioning instruments, 295 by proving that an accident
285 See 49 C.F.R. § 821.31(c).
286 See id. § 821.12(a).
287 See, e.g., 49 C.F.R. § 821.15 (providing for a Motion to Disqualify a Board
Member); § 821.18 (providing for a Motion for a More Definite Statement of the
allegations in the complaint or petition).
288 See 49 C.F.R. § 821.19(a).
2.89 See id. § 821.25.
290 See Sisto v. CAB, 13 C.A.B. 125 (1948), affd, 179 F.2d 47, 51 (D.C. Cir.
1949).
291 SeeAdm'r v. Smith, 2 N.T.S.B. 2527, at *2 (1976) (holding hearsay evidence
is admissible but double hearsay is not, and that admissible hearsay must be
corroborated).
2 Adm'r v. Ortner, 2 N.T.S.B. 396, 397 n.5 (1973) (citing Jacobowitz v. U.S.,
424 F.2d 551, 561 (Ct. Cl. 1970) (citing the definition of "substantial evidence"
given in Consol. Edison Co. of N.Y. v. NLRB, 305 U.S. 197 (1938), where the
United States Supreme Court defined the term as referring to "such relevant
evidence as a reasonable mind might accept as adequate to support a conclu-
sion")); see also Appalachian Elec. Power Co. v. NLRB, 93 F.2d 985, 989 (4th Cir.
1938); NLRB v. Thompson Prods., 97 F.2d 13, 15 (6th Cir. 1938); Ballston-Stillwa-
ter Knitting Co. v. NLRB, 98 F.2d 758, 760 (2d Cir. 1938).
293 41 C.A.B. 841 (1964).
294 See Lindstam, 41 C.A.B. at 842; see also Adm'r v. Locke, No. SE-7432, 1986
N.T.S.B. LEXIS 194, at *4-5 (N.T.S.B. July 1, 1986).
295 See Adm'r v. Hardin, 3 N.T.S.B. 1973 (1979), affd, 665 F.2d 1052 (9th Cir.
1981).
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occurred, the FAA may prove its case with little investigation
thus shifting the burden of proof to accused pilots. 29 6
At the close of the hearing, the parties may submit proposed
findings and conclusions to ALJs before they render their initial
decision. 297 Afterwards, ALJs may either immediately issue an
oral decision, or reduce their opinion to writing to be released
at a later date.298 If an ALJ rules in favor of the FAA, pilots may
then choose to surrender their airman certificates, pay the pen-
alties, or appeal to the full NTSB Board within ten days of the
initial decision. 299 Likewise, if the ALJ rules in favor of pilots,
the FAA may choose to close the case, or appeal to the full
NTSB Board for a hearing.3 0
0
A. THE STALE COMPLAINT RULE
A good defense for accused pilots to assert during these pro-
ceedings is the Stale Complaint Rule."" That is, the FAA must
notify pilots of proposed enforcement proceedings within six
months of an incident's occurrence:.2 Unless the FAA has a
good reason for further delay, can prove that assessing sanctions
after a delay of more than six months is in the public interest, or
alleges the pilot is unqualified to hold a certificate,3 °3 cases will
usually be dismissed .3 1 4 There are, however, exceptions to the
stale complaint rule.3 05 For example, the rule does not apply to
cases where there is a lack of qualification presented, thereby
296 See id. at 6; Adm'r v. Moore, No. SE-3925, 1993 WL 295052, at *4 (N.T.S.B.
July 22, 1993).
297 See 49 C.F.R. § 821.39 (1999).
298 See id. § 821.42(a).
299 See 49 U.S.C. § 44709(d) (1994); 14 C.F.R. § 13.19(d) (2000); 49 C.F.R.
§§ 821.43, 821.47(a); see also Compliance and Enforcement Program, supra note 5,
1202(g) (3) (A)-(B), at 143-44.
300 See 49 C.F.R. § 821.47(a).
31' See id. § 821.33; see also Adm'r v. Minter, No. SE-14912 1998 WL 637602
(N.T.S.B. Aug. 28, 1998) (issuing a ruling regarding the stale complaint rule).
302 See 49 C.F.R. § 821.33.
_,,3 See id. § 821.33(a)(1), (b)(2).
304 See id. § 821.33(a) (2); cf. Adm'r v. Gusek, No. SE-15169, SE-15172, 1999 WL
64489, at *2 (N.T.S.B. Feb. 8, 1999) (citing U.S. Jet, Inc. v. Adm'r, No. EA-3817,
1993 WL 402787, at *2 (N.T.S.B. Mar. 5, 1993)), reconsideration denied, No. SE-
15169, 1999 WL 335832 (N.T.S.B. May 21, 1999) (denying an accused pilot's ap-
peal, because of an exception to the stale complaint rule).
1.5 See 49 U.S.C. § 44701(f) (1994) (stating that the FAA "may grant an exemp-
tion . . . of a regulation . . . if [the agency] finds the exemption is in the public
interest"); see also Holmes v. Helms, 705 F.2d 343, 345 (9th Cir. 1983).
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justifying certificate revocation."" Another exception to the
rule is a finding of a single, intentional falsification, which con-
stitutes a lack of qualification thereby justifying certificate
revocation.,""7
V. APPEALING TO THE FULL NTSB BOARD
If pilots"" or the FAA3'0 are not satisfied with the ALJ's deci-
sion, either party, or both parties,310 may appeal to the full
NTSB Board,3 ' which may make new findings and issue new
orders, affirm or reverse the ALJ's initial decision, or remand
the case.3 12 That is, the NTSB may affirm, amend, modify, or
reverse FAA decisions.3:" For a valid appeal, the appealing party
must have the opposing party served with notice of the appeal
within ten days of the ALJ's initial decision.3 4 The NTSB Board
reviews issues such as: (1) whether the findings of fact are based
upon a preponderance of reliable, probative, and substantial ev-
idence; (2) whether the conclusions are made in accordance
with law, precedent, and policy; (3) whether the issues on ap-
peal are substantial; and (4) whether any prejudicial errors have
occurred. 15 Unlike with other appellate trials, the NTSB Board
3013 See Adm'r v. Uridel, No. SE-15259, SE-15364, 1999 WL 376862, at *1
(N.T.S.B. June 8, 1999); Adm'r v. Hale, No. SE-14527, 1997 WL 566262, at *1
(N.T.S.B. Aug. 29, 1997); Gusek, 1999 WL 64489, at *2 (citing U.S. Jet, Inc. v.
Adm'r, No. EA-3817, 1993 WL 402787, at *2 (N.T.S.B. Mar. 5, 1993)); see also
Adm'r v. Sardina, No. SE-14459, 1997 WL 709682, at *1 (N.T.S.B. Oct. 31, 1997)
(holding that "a conviction for participation in a criminal drug enterprise for
economic gain clearly demonstrates that the airman lacks the necessary care,
judgment, and responsibility a certificate holder must possess" thus constituting a
lack of qualification); Adm'r v. Piro, No. SE-13349, 1993 WL 532095, at *1
(N.T.S.B. Dec. 14, 1993).
307 SeeAdm'r v. Rea, 7 N.T.S.B. 1389, at *3 n.8 (1991) (citing Adm'r v. Cassis, 4
N.T.S.B. 555 (1982), affd, Cassis v. Adm'r, 737 F.2d 545 (6th Cir. 1984)).
308 See Adm'r v. Metro Air Sys., Inc., 2 N.T.S.B. 285 (1973) (modifying the
FAA's emergency order of revocation to a six month suspension of the accused
pilot's air taxi/commercial operator certificate after the accused pilot appealed).
309 SeeAdm'r v. Kristen, 7 N.T.S.B. 1300 (1992) (denying the FAA's appeal and
affirming an ALJ's oral initial decision after the FAA appealed).
31 See U.S. Jet, Inc. v. Adm'r, No. EA-3517, 1993 WL 402787, at *1 (N.T.S.B.
Mar. 5, 1993) (granting the FAA's appeal and denying that of the applicant).
-1 See 14 C.F.R. § 13.233 (2000); 49 C.F.R. § 821.47 (1999); see also Compliance
and Enforcement Program, supra note 5, 1202(g)(3)(A)-(B), at 143-44; see, e.g.,
Adm'r v. Minter, No. SE-14912, 1998 WL 834524 (N.T.S.B. Dec. 1, 1998) (grant-
ing an appeal to the full NTSB Board).
312 See 49 C.F.R. § 821.49(b) (1999).
313 See 49 U.S.C. § 44709(d)(1) (1994).
--4 See 49 C.F.R. § 821.47.
'115 See id. § 821.49(a).
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may raise any issues it deems appropriate, whether they were
argued in the preceding hearing with the ALJ or not, to which
both parties are allowed to offer argument to support their re-
spective positions, if necessary or appropriate."'
While most appeals are conducted through written briefs, a
party may request an oral argument, which is within the Board's
discretionary authority."1 7 If the ALJ's initial decision was made
orally at the conclusion of the hearing, the appealing party has
fifty days to file an appellate brief."" If the ALJ's initial decision
was issued in writing, the appealing party has thirty days to file
such a brief.3 9 An appeal to the full NTSB Board stays an ALJ's
order,3 21 unless it is an emergency order, which is immediately
effective.12' The ALJ's decisions regarding interlocutory mo-
tions, such as motions regarding civil discovery, are not subject
to review by the full NTSB Board until an initial decision has
been rendered by an ALJ, nor are they subject to federal judicial
review.322 If counsel obtains the consent of the ALJ who issued
the decision, an exception may be granted in extraordinary cir-
cumstances. 23 Unsatisfied parties may also petition the NTSB
Board for reconsideration of issues it decided within thirty days
of the order being issued; the opposing side must reply within
fifteen days. 32 4 Filing a petition stays the NTSB's prior order un-
til pilots have had an opportunity to exhaust the NTSB's appeal
321process.? Moreover, "[i]t is the policy of the [NTSB] Board
not to disturb credibility findings except where compelling rea-
sons exist for doing so."
' 3 2 6
A case illustrating this point is Administrator v. Kristen.327 In
Kristen, the FAA suspended a pilot's airline transport pilot certif-
icate after he attempted to takeoff with an inoperative taxi light
316 See id. § 821.49(b).
'11 See id. § 821.48(f); see also 49 C.F.R. § 821.48(a), (b), (d), (e) (discussing
appellate briefs before the full NTSB Board).
318 See 49 C.F.R. § 821.48(a).
319 See id.
3 2 See 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e)(1) (West Supp. Aug. 2000); 14 C.F.R. § 13.19(d) (2000).
321 See 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e) (2) (West Supp. Aug. 2000); 14 C.F.R. § 13.19(d).
322 See Sims & McGhee v. NTSB, 3 N.T.S.B. 672 (1977) (dismissing such ap-
peals); 49 C.F.R. § 821.16 (1999).
323 See 49 C.F.R. § 821.16.
324 See id. § 821.50(a), (b), (e).
'125 See id. § 821.50(f).
326 Adm'r v. Leonhardt, 3 N.T.S.B. 1183, *3 (1978).
327 7 N.T.S.B. 1300 (1992).
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and smudges on the pilot and co-pilots' windshields, which
caused the pilot to align the aircraft on the runway's edge lights
instead of its centerline lights, ultimately resulting in the aircraft
striking a runway edge light and skidding off the right side of
the runway.32 The FAA further alleged that ice was present on
the windshield during the attempted takeoff. The ALJ sus-
pended the pilot's certificate, but found in favor of the pilot
regarding there not being ice present on the windshield at the
time he attempted to takeoff. The FAA appealed arguing that
the ALJ erred in finding for the pilot regarding the presence of
ice. The NTSB denied the FAA's appeal and affirmed the ALJ's
initial decision. 2"
During the initial trial, after the pilot testified that there was
no ice on the windshield when he attempted to takeoff, the FAA
attempted to impeach him by offering into evidence the pilot's
written statement, made two days after the incident, where he
indicates ice was in fact present on the windshield." The ALJ
denied the FAA's evidentiary offering holding that the pilot's
statement was inadmissible because it was part of an NTSB re-
port.33 During review, the NTSB held that statements taken
during an NTSB investigation are not required to be excluded
from enforcement proceedings, but "any error in refusing its ad-
mission into evidence was harmless" in this case.33 2 In deciding
the ALJ's determinations should not be changed, the NTSB
stated:
In the initial decision, the law judge made a clear credibility find-
ing in favor of respondent, accepting his claim that he did not
take off with ice on the windshield. The law judge had the op-
portunity to hear all of the witnesses and observe their de-
meanor, and, notwithstanding the Administrator's argument that
her credibility assessment was somehow flawed because of her
previous ruling on the admissibility of the written statement, we
find no reason to disturb the law judge's findings.333
Hence, in the absence of a compelling reason, the NTSB did
not challenge or alter the ALJ's credibility finding.
328 ld. at *1.
329 See id. at *2.
330 See id. at *1.
331 See id.
332 Id. at *2.
393 7 N.T.S.B. 1300 at *2.
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VI. FEDERAL JUDICIAL REVIEW WITHIN CIRCUIT
COURTS
If the NTSB Board finds for the FAA, pilots may surrender
their airman certificates, pay the civil penalties, or appeal to the
United States Court of Appeals in the circuit where they reside
or have a principal place of business, or in the District of Colum-
bia, within sixty days of the NTSB's order.3 4 While pilots may
prevail during judicial review,33 5 the enforcement order may re-
main the same, 3 6 become even worse,337 or simply be denied
altogether. 38 The FAA may appeal to a federal district court
only in cases where the agency "determines that such an order
will have a significant adverse impact on the implementation of
[the Federal Aviation] Act. '33 9 Circuit courts are authorized to
affirm, amend, modify, or set aside NTSB decisions, as they
deem appropriate .3' NTSB decisions will be upheld, however,
unless they are "arbitrary, capricious, an abuse of discretion, or
otherwise not in accordance with law."34 ' With regard to judicial
134 See 49 U.S.C. §§ 1153(b), 46110(a) (1994); see also Robinson v. Dow, 522
F.2d 855, 856 n.3 (6th Cir. 1975).
335 See Smith v. NTSB, 981 F.2d 1326, 1327 (D.C. Cir. 1993) (reversing an
NTSB order "because the FAA sanctions policy upon which it was based was not
available to the public at the time of the conduct for which [the accused pilot]
was sanctioned.").
336 See Ferguson v. NTSB, 678 F.2d 821 (9th Cir. 1982) (affirming an NTSB
order to suspend a pilot's Airline Transport Pilot Certificate for sixty days); Hem-
bree v. DOT, No. 89-70383, 1991 WL 26488, at *1 (9th Cir. Mar. 1, 1991) (af-
firming an NTSB order suspending a pilot's flight instructor certificate for sixty
days).
337 See Winslow v. NTSB, 885 F.2d 615, 616-17 (9th Cir. 1989) (describing how:
(1) the FAA issued a ninety-day suspension of a pilot's Airline Transport Pilot
(ATP) Certificate; (2) on appeal, an NTSB ALJ reduced the FAA's ninety-day
suspension to only thirty days; (3) on appeal to the full NTSB Board, the Board
reversed the ALJ and imposed the FAA's original ninety-day suspension; (4) on
appeal for reconsideration and modification of the sanction to the full NTSB
Board, the Board denied the pilot's petition thus affirming their prior decision;
and (5) on final appeal, the Ninth Circuit affirmed the NTSB's imposing of the
FAA's original order of a ninety-day suspension).
338 See id. at 617 (denying a pilot's petition for review because the NTSB deci-
sions "will be upheld unless they are 'arbitrary, capricious, an abuse of discretion,
or otherwise not in accordance with law,"' and "although a 90-day suspension is
at the high end of the sanction scale for similar violations, it is not entirely unsup-
ported by precedent.") (emphasis added).
339 Yodice - AOPA, supra note 25, at 4 (alteration in original).
34. See 49 U.S.C. §§ 1153(b) (3), 46110(c) (1994).
-1 5 U.S.C. § 706(2)(A) (1994); see also Kolek v. Engen, 869 F.2d 1281, 1285
(9th Cir. 1989) (quoting 5 U.S.C. § 706(2) (A) (1982)); Essery v. DOT, 857 F.2d
1286, 1288 (9th Cir. 1988) (quoting 5 U.S.C. § 706(2)(A) (1982)).
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review, "procedural due process requires only adequate notice
and an opportunity to be heard. '3 4 2 If the evidence supports the
ALJ's findings, then "the factual and credibility determinations
of the ALJ and NTSB are accepted as established. 3431 Circuit
courts may raise objections not addressed before the NTSB, but
only if reasonable grounds for such failure exist. 44 Once a peti-
tion is filed in a circuit court, the court clerk will notify the
NTSB, which will then forward a record of the proceeding to
the notifying court.345
Appeals for judicial review within federal courts do not neces-
sarily stay ALJs' orders of revocation or suspension. 4" Pilots
may, however, request a stay of such orders from the court with
a showing of good cause,347 but they must first apply for a stay
from the NTSB Board. 48 If the NTSB Board receives a pilot's
request to stay an order after its effective date, however, "[n]o
petition for stay pending judicial review will be entertained.3 49
If they are supported by "substantial evidence," the NTSB
Board's findings of fact are conclusive on circuit courts.3 5' This
standard, referred to as the "substantial evidence test," is codi-
fied by statute 35 1 and well documented throughout the case
law.3 52 Moreover, the Administrative Procedure Act 353 estab-
342 Go Leasing, Inc. v. NTSB, 800 F.2d 1514, 1523 (9th Cir. 1986).
343 Id. at 1517 (citing 49 U.S.C. § 1486(e) (1982)).
344 See 49 U.S.C. §§ 1153(b) (4), 46110(d) (1994).
345 See id. §§ 1153(b)(2), 46110(b).
346 See id. § 1153(b)(3) ("[T]he court may grant interim relief by staying the
order .... ) (emphasis added).
347 See, e.g., Adm'r v. Latham, No. SE-10009, 1992 WL 70124 (N.T.S.B. Mar. 30,
1992) (granting a stay from an FAA suspension while a matter is appealed to the
United States Court of Appeals); Adm'r v. Latham, No. SE-11120, 1993 WL
198682 (N.T.S.B. June 9, 1993) (granting a stay from an FAA suspension while a
matter is appealed to the United States Court of Appeals for the D.C. Circuit); see
also Adm'r v. Latham, No. SE-10009, 1992 WL 48693 (N.T.S.B. Feb. 4, 1992) (or-
dering the suspension of a pilot's private pilot certificate); Adm'r v. Latham, No.
SE-11120, 1993 WL 157492 (N.T.S.B. Apr. 28, 1993) (ordering the suspension of
a pilot's private pilot certificate).
348 See FED. R. App. P. 18 (1998).
349 See 49 C.F.R. § 821.64(b) (1999).
350 See 49 U.S.C. § 1153(b) (3) (1994); see also Ferguson v. NTSB, 678 F.2d 821,
825 (9th Cir. 1982) (citing 5 U.S.C. § 706(2)(E) (1982)).
351 See 5 U.S.C. § 706(2)(E); 49 U.S.C. § 1153(b) (3).
352 See, e.g., Sanchez v. NTSB, 574 F.2d 1055, 1056 (10th Cir. 1978) ("[W]e
must uphold the Board's findings of fact if in the record there is substantial evi-
dence to support them"); Haines v. DOT, 449 F.2d 1073, 1075 (D.C. Cir. 1971)
("[T]he Board's factual determinations were based on substantial evidence and
are therefore conclusive upon us"); N. Am. Airlines, Inc. v. CAB, 240 F.2d 867,
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lishes that "[u]nless the decision was 'arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with the
law,' or 'unsupported by substantial evidence,"' the circuit court
must affirm the NTSB Board's decision.354 This standard is
much like that which the courts apply to reviewing an adminis-
trative agency's interpretation of its own regulations. 5' That is,
courts must give deference to an administrative agency's inter-
pretation of its own regulations. 56 "Whether an agency's action
is arbitrary and capricious depends on whether the agency...
offered an explanation for its decision that runs counter to the
evidence before the agency, or is so implausible that is could not
be ascribed to a difference in view or the product of agency ex-
871 (D.C. Cir. 1957) ("[W]e must determine whether the Board's findings are
supported by substantial evidence. If so, its findings are conclusive.").
353 Pub. L. No. 89-554, § 706(2) (A), 80 Stat. 378, 393 (codified as amended at
5 U.S.C. § 706(2) (A), (E) (1994)).
354 Ferguson, 678 F.2d at 825 (citations omitted).
355 See Udall v. Tallman, 380 U.S. 1, 16 (1965); Sierra Pac. Power Co. v. EPA,
647 F.2d 60, 65 (9th Cir. 1981) (holding that circuit courts are to give deference
to an administrative agency's interpretation of its own regulations); INS v.
Stanisic, 395 U.S. 62, 72 (1969) (quoting Bowles v. Seminole Rock Co., 325 U.S.
410, 414 (1945) ("the ultimate criterion is the administrative interpretation,
which becomes of controlling weight unless it is plainly erroneous or inconsistent
with the regulation")); Kraley v. NTSB, No. 97-4227, 1998 WL 708705, at *1 (6th
Cir. 1998) (citing McCarthney v. Adm'r, 954 F.2d 1147, 1153 (6th Cir. 1992)).
' 5" See Chevron, U.S.A., Inc. v. Natural Res. Def. Council, Inc., 467 U.S. 837,
842-44 (1984).
When a court reviews an agency's construction of the statute
which it administers, it is confronted with two questions. First, al-
ways, is the question whether Congress has directly spoken to the
precise question at issue. If the intent of Congress is clear, that is
the end of the matter; for the court, as well as the agency, must give
effect to the unambiguously expressed intent of Congress. If, how-
ever, the court determines Congress has not directly addressed the
precise question at issue, the court does not simply impose its own
construction .... Rather, if the statute is silent or ambiguous with
respect to the specific issue, the question for the court is whether
the agency's answer is based on a permissible construction of the
statute .... If Congress has explicitly left a gap for the agency to
fill, there is an express delegation of authority to the agency to elu-
cidate a specific provision of the statute by regulation. Such legisla-
tive regulations are given controlling weight unless they are
arbitrary, capricious, or manifestly contrary to the statute.
Id. 467 U.S. at 842-44 (citations omitted).
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pertise." '57 Hence, the standard of review circuit courts use to
review questions of law is de novo. 58
This arbitrary and capricious standard also dictates that "wide
deference" should be granted to an agency's choice of sanc-
tions. 5 That is, an appellate court "cannot reverse the agency
decision simply because it might believe that the public interest
could best be served by a different decision. 360 In fact, the
United States Supreme Court held that "the . . . choice of [ad-
ministrative] sanction [is] not to be overturned unless the Court
of Appeals might find it 'unwarranted in law or ... withoutjusti-
fication in fact . ".. ,',361
With regard to the federal judicial review process, Scott Ham-
ilton notes:
[A]lthough the Administrative Procedure Act 36 2 specifically pro-
vides for judicial review of the underlying procedural conduct of
the entire administrative appeal process to assure compliance
with the requisites of due process, the courts have granted such
deference to the propriety of agencies' procedures that the agen-
cies need rarely fear penetrating scrutiny by the reviewing
court.363
Hamilton further asserts his opinion regarding the current
enforcement procedures by recounting an amusing statement
made by an accused pilot who claimed, "I feel like I have been
unduly processed" after he endured enforcement proceedings
pro se.364
A good example of the appeals process in action is Administra-
tor v. Latham36 5 where: (1) the FAA suspended a private pilot's
357 Watkins v. NTSB, 178 F.3d 959, 961 (8th Cir. 1999) (quoting Mausolf v.
Babbitt, 125 F.3d 661, 669 (8th Cir. 1997) (citations omitted), cert. denied, 524
U.S. 951 (1998)).
358 See Gilliland v. FAA, 48 F.3d 316, 317 (8th Cir. 1995) (citingJanka v. NTSB,
925 F.2d 1147, 1149 (9th Cir. 1991)).
359 Holmes v. Helms, 705 F.2d 343, 347 (9th Cir. 1983) (per curium) (citing
Tiger Int'l, Inc. v. CAB, 554 F.2d 926, 937 (9th Cir. 1977)).
360 Holmes, 705 F.2d at 347 (citing Island Airlines, Inc. v. CAB, 363 F.2d 120,
125 (9th Cir. 1966)).
36, Butz v. Glover Livestock Comm. Co., 411 U.S. 182, 185-86 (1973) (quoting
Am. Power Co. v. SEC, 329 U.S. 90, 112-13 (1946)).
362 Pub. L. No. 89-554, § 706, 80 Stat. 378, 393 (codified as amended at 5
U.S.C. § 706 (1994)).
363 J. Scott Hamilton, Administrative Practice Before the FAA and NTSB: Problems,
Trends and Developments, 46J. AIR L. & COM. 615, 634 (1981).
364 Id. at 640 (emphasis omitted).
365 No. SE-10009, 1994 WL 24053 (N.T.S.B. Jan. 19, 1994) (per curiam).
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certificate for sixty days on February 6, 1989;1" (2) he appealed
for a hearing and an ALJ modified the FAA's order by reducing
the suspension period to forty-five days;3 67 (3) he appealed to
the NTSB Board, which reversed the FAA's order and modified
the ALJ's order by reducing the suspension period to only seven
days;368 (4) he filed for and was granted an order staying the
NTSB's order while he appealed again;3 69 (5) he appealed to the
United States Court of Appeals for the District of Columbia,
which remanded the case back to the NTSB Board, because of
obscurity in the record regarding the existence of substantial ev-
idence in regards to one factual and one legal issue;.. and (6)
after remand, the NTSB Board dismissed the FAA's order of sus-
pension and terminated any further proceedings on January 19,
1994.11 Hence, after virtually five years of litigation, the FAA
finally dropped their allegations regarding this particular matter
against the accused pilot. While it may seem like a tremendous
uphill battle at times, it is possible, in some cases, to maintain a
clear airman history.
If, after an appeal for review by a circuit court, accused pilots
are still unsatisfied with the outcome in their particular case,
they may apply for a writ of certiorari from the United States Su-
preme Court for a final review of the proceedings: Pilots
should be aware, however, that it is indeed rare for the Supreme
Court to grant a petition for a writ of certiorari regarding enforce-
ment proceedings. 7 But it does happen occasionally. 7
366 See Adm'r v. Latham, No. SE-10009, 1992 WL 48693, at *4 (N.T.S.B. Feb. 4,
1992).
367 See id. at *1.
168 See id. at *2.
3619 See Adm'r v. Latham, No. SE-10009, 1992 WL 70124, at *1 (N.T.S.B. Mar.
30, 1992).
370 See Adm'r v. Latham, No. 92-1187, 1993 WL 390090, at *5 (D.C. Cir. 1993).
371 SeeAdm'r v. Latham, No. SE-10009, 1994 WL 24053, at *1 (N.T.S.B.Jan. 19,
1994) (per curiam).
312 See 49 U.S.C. § 1153(b) (5) (1994).
373 See, e.g., Gibson v. NTSB, 523 U.S. 1047 (1998) (denying petition for writ of
certiorari); Bernstein v. NTSB, 519 U.S. 1013 (1996) (denying petition for writ of
certiorari); Hoover v. NTSB, 514 U.S. 1018 (1995) (denying petition for writ of
certiorari); Henthorn v. NTSB, 508 U.S. 918 (1993) (denying petition for writ of
certiorari); Burwell v. NTSB, 479 U.S. 988 (1986) (denying petition for writ of certio-
rari); Gaunce v. NTSB, 469 U.S. 1030 (1984) (denying petition for writ of certio-
rari); Stich v. NTSB, 459 U.S. 861 (1982) (denying petition for writ of certiorari).
374 See, e.g., Pritchard v. NTSB, 498 U.S. 996 (1990) (granting petition for writ
of certiorari, vacating the judgment, and remanding the case to the United States
Court of Appeals for the Ninth Circuit for further consideration).
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VII. EMERGENCY ORDERS
There are emergency instances in which the FAA determines
a pilot's violations amount to a lack of competency or qualifica-
tion so extensive that immediate suspension or revocation, with-
out a prior hearing or prior notice, is necessary for safety
concerns.375 That is, the FAA may suspend or revoke a pilot's
certificate if "an emergency exists and safety in air commerce or
air transportation requires the order to be effective immedi-
ately." '376 To be sure, "[w]henever it is determined that the pub-
lic interest and safety in air transportation or air commerce
require the immediate effectiveness of a suspension or revoca-
tion, an emergency order should be issued."37 The FAA recog-
nizes the dramatic effects that emergency revocation orders
have on pilots; therefore, their guidelines require "sufficient evi-
dence of an emergency requiring immediate effectiveness of an
order. 3 78 Likewise, the Third Circuit has reiterated this point as
well stating "revocations [are] not hasty or ill-considered and
[take] place only after serious efforts [have] been made to estab-
lish the validity of the charges. " ' 7 9
Pilots are notified of such action by a certified letter.181 Oral
orders, however, may be issued revoking or suspending a pilot's
certificate by the FAA "Administrator, the Chief Counsel, the
Deputy Chief Counsel, the Assistant Chief Counsel for Enforce-
ment, and each regional Assistant Chief Counsel" to protect the
safety of the traveling public and in furtherance of the public
interest.38' Such oral orders "must be reduced to writing and
served upon the certificate holder as soon as practicable.138 2 Ac-
cused pilots may appeal the issuance of emergency orders by the
375 See 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e) (1) (West Supp. Aug. 2000); 14 C.F.R. § 13.19(d) (2000); see also Com-
pliance and Enforcement Program, supra note 5, 205(d), at 23; 1202(h) (1)-(2), at
144-45; see, e.g., Second Amended Emergency Order of Revocation, No.
98NM110006, 1998 WL 1052445 (N.T.S.B. Nov. 13, 1998).
376 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e) (2) (West Supp. Aug. 2000); see also 14 C.F.R. § 13.19(d) (1999).
377 Compliance and Enforcement Program, supra note 5, 205(d), at 23.
378 Go Leasing, Inc. v. NTSB, 800 F.2d 1514, 1521 (9th Cir. 1986); see also supra
note 35 and accompanying text.
379 Air E., Inc. v. NTSB, 512 F.2d 1227, 1232 (3d Cir. 1975).
380 See infra Appendix 8 for sample document.
"I" Compliance and Enforcement Program, supra note 5, 206(d) (6), at 27; see also
14 C.F.R. § 13.19(b), (c) (2000).
3,2 Compliance and Enforcement Program, supra note 5, 206(d) (6), at 27.
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FAA to the NTSB 383 In emergency situations, the NTSB will set
the appeal "for a date no later than 25 days after service of the
complaint, "'I and must make a final disposition within sixty
days. 5 Accused pilots may also petition a circuit court to review
an emergency order by the FAA, "even though the party has not
exhausted its expedited appeal before the NTSB," because
"[t]he emergency determination would deprive the certificate
holder of a significant property interest and affects substantial
rights that might be lost if review is denied or delayed. ' 3 6 Un-
like regular revocation or suspension orders, emergency orders
are immediate and are not stayed when pilots appeal to the
NTSB. 387 That is, pilots may not continue flying while emer-
gency orders are pending."8 Moreover, review of such orders
"is limited to the revocation itself, and whether such action is
required by safety and the public interest." '89  Similarly, the
383 See 49 C.F.R. §§ 821.54(a), 821.55(a) (1999); Compliance and Enforcement Pro-
gram, supra note 5, 1202(h) (3), at 145; 1202(h) (5), at 145-1 to 146.
384 49 C.F.R. § 821.56(a); see also id. § 821.55 (explaining the pleadings aspect
of such appeals); § 821.56(c) (explaining the conduct of the hearings of such
appeals); § 821.57 (explaining the procedural aspects of such appeals).
385 See 49 U.S.C. § 44709(e)(2) (1994), amended by Act of Apr. 5, 2000, 49
U.S.C. § 44709(e) (4) (West Supp. Aug. 2000); see also Compliance and Enforcement
Program, supra note 5, 1202(h)(3), at 145 (quoting Federal Aviation Act of
1958, Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80 (codified as amended at 49
U.S.C. § 44709 (1994))).
386 Go Leasing, Inc. v. NTSB, 800 F.2d 1514, 1524 (9th Cir. 1986) (citing Ne-
vada Airlines, Inc. v. Bond, 622 F.2d 1017, 1019 (9th Cir. 1980) (per curiam)); see
also 49 U.S.C. § 44709(f (1994); Compliance and Enforcement Program, supra note 5,
1202(h) (4), at 145-1 (citing Federal Aviation Act of 1958, Pub. L. No. 85-726,
§ 1006, 72 Stat. 731, 795; Nevada Airlines, Inc. v. Bond, 622 F.2d 1017, 1019 (9th
Cir. 1980) (per curiam)); 1202(i), at 146 (citing Federal Aviation Act of 1958,
Pub. L. No. 85-726, § 1006, 72 Stat. 731, 795, § 609, 779-80 (codified as amended
at 49 U.S.C. § 44709 (1994))).
387 See 49 U.S.C. § 44709(c), (e) (1994), amended by Act of Apr. 5, 2000, 49
U.S.C. § 44709(e) (2) (West Supp. Aug. 2000); 49 C.F.R. § 821.54 (1999); see also
Adm'r v. Metro Air Sys., Inc., 2 N.T.S.B. 285 (1973); Compliance and Enforcement
Program, supra note 5, 1202(h) (2), at 145 (citing Federal Aviation Act of 1958,
Pub. L. No. 85-726, § 609, 72 Stat. 731, 779-80 (codified as amended at 49 U.S.C.
§ 44709 (1994)); § 1005, 794-95).
388 See 49 U.S.C. § 44709(e) (1994), amended by Act of Apr. 5, 2000, 49 U.S.C.
§ 44709(e)(2) (West Supp. Aug. 2000).
389 Adm'r v. Harvey, 1 N.T.S.B. 1450, *2 (1972); see Go Leasing, Inc. v. NTSB,
800 F.2d 1514, 1520-21 (9th Cir. 1986); see also 49 U.S.C. § 44709(e), amended by
Act of Apr. 5, 2000, 49 U.S.C. § 44709(e) (West Supp. Aug. 2000).
(e) Effectiveness of orders pending appeal.-
(1) In general.-When a person files an appeal with the Board
under subsection (d), the order of the Administrator is stayed.
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Ninth Circuit held that section 609390 of the Civil Aeronautics
Act of 1938111 is to be interpreted such that:
[I]f the NTSB finds that the FAA's emergency order of revoca-
tion under section 60992 is not warranted under the circum-
stances of the case, the NTSB may nonetheless modify the
emergency revocation order into a disciplinary suspension order
if the NTSB finds that a suspension is required by safety in air
commerce and the public interest because of violations of Fed-
eral Aviation Regulations.393
Hence, the NTSB is vested with the authority to modify FAA
emergency revocation orders.
VIII. REMEDIAL TRAINING
Another option available to pilots when negotiating with the
FAA is remedial training. Rather than having their certificate
suspended or revoked, pilots (and their defense counsel) may
recommend or request that pilots undergo additional training
in a particular area or rating. Using the argument that at the
(2) Exception.-Notwithstanding paragraph (1), the order of the
Administrator is effective immediately if the Administrator advises
the Board that an emergency exists and safety in air commerce or
air transportation requires the order to be effective immediately.
(3) Review of emergency order.-A person affected by the immedi-
ate effectiveness of the Administrator's order under paragraph (2)
may petition for a review by the Board, under procedures promul-
gated by the Board, of the Administrator's determination that an
emergency exists. Any such review shall be requested not later than
48 hours after the order is received by the person. If the Board
finds that an emergency does not exist that requires the immediate
application of the order in the interest of safety in air commerce or
air transportation, the order shall be stayed, notwithstanding para-
graph (2). The Board shall dispose of a review request under this
paragraph not later than 5 days after the date on which the request
is filed.
(4) Final disposition.-The Board shall make a final disposition of
an appeal under subsection (d) not later than 60 days after the date
on which the appeal is filed.
Id.
390 Civil Aeronautics Act of 1938, Pub. L. No. 75-706, § 609, 52 Stat. 973, 1011
(codified as amended at 49 U.S.C. § 44709 (1994)).
39 1 Pub. L. No. 75-706, 52 Stat. 973
392 Civil Aeronautics Act of 1938, Pub. L. No. 75-706, § 609, 52 Stat. 973, 1011
(codified as amended at 49 U.S.C. § 44709 (1994)) (citation added).
393 Go Leasing, 800 F.2d at 1520-21 (affirming an NTSB order modifying an
FAA emergency certificate revocation order to a ten-month certificate suspension
because the violations sufficiently implicated "safety in air commerce or transpor-
tation and the public interest").
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end of a lengthy period of being grounded pilots will not "be
better pilots," airmen have an opportunity to negotiate with offi-
cials asserting the positiye aspects of additional training. The
added benefit of this course of action is that pilots may remain
flying throughout the period of additional training.
FAA inspectors may also recommend that pilots participate in
remedial training rather than be subjected to legal enforcement
action. Usually inspectors investigating alleged violations con-
tact accused pilots through letters of investigation (LOIs) seek-
ing the pilots' accounts of incidents. Often inspectors will
include in the letter of investigation a statement that pilots can
participate in a remedial training program. To qualify for par-
ticipation, pilots must: (1) respond to the inspector's letter
within the specified time, (2) express an interest to participate
in such a program, and (3) cooperate in the investigation of the
incident." 4 Afterwards, the inspector will forward a copy of the
investigative file to an FAA Accident Prevention Specialist
(APS), usually within the FSDO conducting the investigation,
who will then meet with the accused pilot to determine if reme-
dial training is appropriate, and hopefully, execute a letter of
agreement clarifying the terms of the training program. 9
Upon completing a remedial training program, a Letter of Cor-
rection will be placed in the pilot's airman history for two years
noting the pilot successfully participated in a remedial training
program, "after which the record will be expunged. 396
IX. COMPENSATION FOR ATTORNEY FEES FROM
THE NTSB
Unless the administrative agency's position was substantially
justified, one who successfully triumphs over an administrative
agency in a proceeding may recover attorney fees, and related
expenses, under the Equal Access to Justice Act.397 Similarly,
the NTSB has developed rules for accused pilots who prevail
over the FAA in enforcement proceedings to recover their attor-
ney fees, and related expenses, when the agency's actions were
notjustified 93 Such decisions are made by NTSB ALJs in sepa-
rate hearings.
394 See Yodice - AOPA, supra note 25, at 9.
395 See id. at 9-10.
396 Id. at 10.
397 Pub. L. No. 96-481, § 504, 94 Stat. 2321, 2325 (codified as amended at 5
U.S.C. § 504 (1994)).
398 See 49 C.F.R. § 826.1 (1999).
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Within thirty days of a case ending, pilots seeking such com-
pensation must submit a written application to the NTSB 99 Af-
terwards, the FAA is granted thirty days to file a response,4 °0 to
which accused pilots may reply within fifteen days.4"" Within
sixty days of receiving such an application, the ALJ is to render
an initial decision, " against which either party may appeal to
the full NTSB,")M and even for federal judicial review in an ap-
propriate circuit court. °' 4
X. IGNORING THE FAA
It is possible that pilots would ignore everything sent by the
FAA. This is definitely not a recommended course of action for
accused pilots as it may be viewed as uncooperative, thereby
showing a non-constructive attitude. It could also be expensive,
because the FAA may levy civil penalties for failure to comply."'
If accused pilots refuse to respond to the FAA, the agency may
issue an Emergency Revocation thereby revoking the pilots'
certificates. Moreover, the FAA may also request the United
States Attorney General "to bring an action in the appropriate
United States District Court for such [injunctive] relief as is nec-
essary or appropriate,""" which includes prohibiting accused pi-
lots from flying. Similarly, if accused pilots are untruthful with
FAA inspectors, such action may result in criminal
proceedings.""
XI. RESPONDING TO THE FAA
Responding to the FAA must be done carefully. While every-
thing pilots submit to the FAA must be accurate and truthful,
399 See id. § 826.24(a) (stating the NTSB has no authority to extend this thirty-
day deadline).
400 See id. § 826.32(a) (stating the FAA's failure to respond to such a request
will be treated as consent to the requested award).
401 See id. § 826.33.
40,2 See id. § 826.37 (stating the NTSB may review an AL's decision on its own
initiative).
403( See id. § 826.38.
1'11 See id. § 826.39.
•105 See, e.g., Compliance and Enforcement Program, supra note 5, 205(c), at 22-23
(explaining that the determination of whether an accused pilot has a construc-
tive attitude is a judgment to be made on the inspector's part).
,406 See infra Appendix 8 for sample document.
407 14 C.F.R. § 13.25 (2000).
-8 See Compliance and Enforcement Program, supra note 5, 603(b) (1) (citing 18
U.S.C. § 1001(a) (1994)).
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there is no duty for pilots to say anything, except on rare occa-
sions.""° That is, pilots should resist the temptation to respond
to FAA officials immediately so as to avoid making damaging
admissions. This is a point that is particularly important for pi-
lots to remember. Rarely, if ever, will FAA inspectors inform
accused pilots of their right to counsel, or their right not to re-
spond, before beginning questioning. In fact, the NTSB has
held that it is the pilots' responsibility to obtain counsel if they
so choose; hence, pilots do not have a Sixth Amendment4 "" right
to counsel or effective assistance of counsel.4 1'
Perhaps Baron Patrick Devlin's 1958 comment, cited in the
seminal case of Miranda v. Arizona,4 ' 2 is still the best articulation
of this notion: "It is probable that even today, when there is
much less ignorance about these matters than formerly, there is
still a general belief that you must answer all questions put to
you by a policeman, or at least that it will be worse for you if you
do not."4 3 Though it is basic human nature for individuals to
think they can exculpate themselves from uncomfortable situa-
tions by "talking their way out," such an approach can, and often
does, seal one's fate when dealing with FAA inspectors-not be-
cause these inspectors are necessarily "out to get" pilots, but be-
cause pilots often do not understand the ramifications of their
statements.
Notification from the FAA can come in many forms: a certi-
fied letter, a phone call, or even a radio transmission. Pilots
need to take a moment to reflect on whatever incident FAA offi-
cials are inquiring about before attempting to provide a re-
sponse. Yodice recommends that if there are elements of the
case the FAA will have trouble establishing, or if there is a dis-
pute regarding the facts of the case, then it is probably better for
409 There are rare occasions airmen are required to respond to the FAA; for
example, in emergency situations when a pilot must deviate from a flight plan.
See 14 C.F.R. § 91.3(c) (2000) ("Each pilot in command who deviates from a rule
under paragraph (b) of this section shall, upon the request of the Administrator,
send a written report of that deviation to the Administrator"); 14 C.F.R.
§ 91.123(d) ("Each pilot in command who (though not deviating from a rule of
this subpart) is given priority by ATC in an emergency, shall submit a detailed
report of that emergency within 48 hours to the manager of that ATC facility, if
requested by ATC.").
410 U.S. CONST. amend. VI.
411 SeeAdm'r v. Jones, 3 N.T.S.B. 3649, at *1 (1981) (citing Adm'r v. Nichol, 2
N.T.S.B. 2563, at *3 (1976); Adm'r v. Peralta, 1 N.T.S.B. 1724, at *1 n.5 (1972)).
412 384 U.S. 436 (1966).
413 Id. at 468 n.37 (quoting BARON PATRICK DEVLIN, THE CRIMINAL PROSECU-
TION IN ENGLAND 32 (1958)).
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pilots not to respond.414 Similarly, Hamilton agrees that pilots
should generally not respond to the FAA's inquiries alone, as-
serting, "It has been this author's experience that the only prac-
tical effect of the [accused pilot's] cooperation in these
proceedings is to aid the FAA in proving the case against him
through damaging admissions, which frequently prove the pros-
ecutor's otherwise unprovable case." '415
For example, if pilots know their aircraft were being repaired
and incapable of flight on a given day the FAA alleges they vio-
lated certain FARs, then it is advisable for such accused pilots to
respond to the FAA's LOI, and provide the necessary exculpa-
tory documentation. Likewise, if there are no disputes regard-
ing the facts and it appears the FAA can quickly prove its case,
then it is better for pilots not to provide their account of the
incident before seeking counsel. Pilots must be aware, however,
that any response they make to the FAA should be carefully
worded as it may be used against them in future proceedings.416
Responding to an FAA LOI may provide accused pilots time
to consider how they will reply. The temptation to respond
quickly without fully considering the ramifications of such re-
plies is dramatically enhanced when pilots receive telephone
calls or radio inquiries. The FAA phoning pilots is much akin to
a LOI. That is, pilots have no affirmative duty to respond specif-
ically to officials, except under certain circumstances.417 When
pilots receive radio inquiries while in flight, however, safety con-
siderations will usually dictate that they must respond immedi-
ately. Even when responding to radio inquiries, pilots must
remember that their responses can be used against them in fur-
ther proceedings by the FAA.41 Moreover, pilots must also be
mindful that every word both officials and pilots say is being re-
corded, and that transcriptions of these tapes may be intro-
duced as evidence during enforcement proceedings.4"9 Hence,
when pilots communicate with FAA officials, they are advised to
414 See Yodice - AOPA, supra note 25, at 8.
415 J. Scott Hamilton, Administrative Practice Before the FAA And NTSB: Problems,
Trends and Developments, 46J. AIR L. & COM. 615, 621 (1981).
416 See Sisto v. CAB, 13 C.A.B. 125, 130 (1948), affd, 179 F.2d 47 (D.C. Cir.
1949); Bessey v. CAB, 13 C.A.B. 550, 551 (1952); Adm'r v. Salkind, 1 N.T.S.B. 714,
*2-3 (1970).
417 See supra text accompanying note 409.
418 See Sisto, 13 C.A.B. at 130; Bessey, 13 C.A.B. at 551; Salkind, 1 N.T.S.B. at *2-3.
419 See Solomon v. Warren, 540 F.2d 777, 795 (5th Cir. 1976) ("We find no
error in the admission into evidence by the district court of the transcription of
the final radio communication between Paul Warren and the Barbados Tower.").
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consider whether they should first seek legal counsel, or
whether they should immediately respond to officials. Moreo-
ver, if pilots decide to respond to FAA officials immediately, they
should be mindful of the statements they make, and the poten-
tial future use of these statements.
The best defenses against enforcement proceedings for ac-
cused pilots' defense counsel to assert are: (1) the accused pilots
do not have any prior violations in their airman histories; (2)
they are compliant, constructive, and cooperative with the FAA's
requests; and (3) to punish the pilots with sanctions would ulti-
mately cause more harm than good. Hopefully, the inspectors
and FAA attorneys will pursue the lowest sanction available if the
alleged violation is minor.
XII. CONCLUSION
One of the FAA's primary purposes is to promote safety in air
travel through compliance with the FARs. To this effect, the
agency has several tools to accomplish this goal, such as adminis-
trative actions, reexaminations, certificate actions, civil penal-
ties, and criminal investigations. Hence, pilots should not have
an "us against them" attitude toward interacting with the FAA.
Much like "[a] student is not a vessel to be filled, but a lamp to
be lighted, '42 ° the FAA would agree that pilots are not individu-
als to be grounded, but spirits to be lifted.
Similarly, pilots have certain rights they need to remember
when dealing with agency officials. Namely, pilots are not re-
quired to, and should not, surrender their airman certificates
until it is absolutely necessary. To aid pilots accused of violating
the FARs, defense counsel also have many tools with which they
may assert their clients' rights in an effort to persuade the FAA
and the NTSB to terminate administrative and legal enforce-
ment proceedings, such as utilizing appropriately filed NASA
forms, obtaining additional information under the APA4 2' and
FOIA4 22 regarding alleged incidents, and the stale complaint
rule.
While some may consider dealing with the FAA regarding al-
leged violations of the FARs as an inconvenient hassle, try to
imagine what the flying world would be like without regulatory
420 LAMPOST (The Lamplighter Sch., Dallas, TX.), Winter 2000, at 1 (generally
attributed to A.D. Alexandrov).
421 Pub. L. No. 89-554, 80 Stat. 378.
422 Id. § 552, 80 Stat. at 383 (codified as amended at 5 U.S.C. § 552 (1994)).
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agencies such as the FAA and the NTSB-the only word that truly
captures such a world is unsafe. Much like Alexis de Toc-
queville's characterization of American lawyers, 423 a portrayal of
the FAA and NTSB as helpful and necessary elements of Ameri-
can government is indeed accurate. Remember: "The flying
world is a world unto itself and incredibly intolerant of careless-
ness or poor decision making. Fly smart, fly safe. 424
423 ALEXIS DE TOCQUEVILLE, DEMOCRACY IN AMERICA 272 (1945) ("In visiting the
Americans and studying their laws, we perceive that the authority they have en-
trusted to members of the legal profession, and the influence that these individu-
als exercise in the government, are the most powerful existing security against
the excesses of democracy.").
424 Attributed to John Grant Kipp, general aviation pilot and flight instructor.
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Enforcement Flow Chart
Inspector investigates (letter of investigation to pilot)
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2150.3A
FIGURE 11-1. SAMPLE WARNING NOTICE
FLIGST OPERATIONS
November 20, 1988 Case No. 88WMOIO000
Mr. Fred Smith
1075 Victory Boulevard
Los Angeles, California 90009
Dear Mr. Smith:
On October 20, 1988, you were the pilot in cmmand of a Beech Baron N13697
that landed at the City Airport. At the time of your flight, you did not have
in your personal possession a pilot certificate, although you do hold a valid
comemrcial pilot certificate. This is contrary to the Federal Aviation
Regulations.
After a discussion with you concenjing this flight and your inadvertent
failure to have your pilot certificate with you, we have concluded that the
matter does not warrant legal enforcement action. In lieu of such action, we
are issuing this letter which will be made a matter of record for a period of
two years, after which, the record of this matter will be expunged.
It you wish to add any information in explanation or mitigation please write




Chief, Van Nuys GADO
Attached: Privacy Act Notice
Chap 11 Page 131
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FIGURE 11-2. PRIVACY ACT NOTICE FOR WARNNG NOTICE
This Notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
warning notice to which this Notice is enclosed.
A. Authority: This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et seq., and regulations issued
thereunder codified in Part 13 of Title 14 of 7& Code of Federal
Regulations. Submission of information is voluntary. The request for
information is intended to provide you with an opportunity to provide
information which may relate to this matter.
B. Principal purpose: The information is requested to give you the
opportunity to add any information in explanation or mitigation to the
violations set forth in the warning notice.
C. Routine uses: Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
Dor/FAA 847 as published from tine to time in the Federal Register.
D. Effect of failure to re : The FAA cannot impose any penalties
upon you in the event that you fail to respond to this enforcement
investigation letter.
P ap 11Page 132
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Attention: Mr. J. A. Jones, President
1200 International Way
Newark, New Jersey 22180
Dear Sir:
Your repair station's organization, systems, facilities, and procedures were
examined for compliance with applicable Federal Aviation Regulations (FAR)
during the period April 1-10, 1988. At the end of that examination, you were
advised of our findings as follows:
The summary of employment of each person whose name appears on the roster of
supervisory and inspection personnel was not available for three of the
employees, as required by Section 145.43(b) of the FAR.
This is to confirm our discussion with you on April 8, 1988, at which time
immediate corrective action was begun. You submitted the required summary of
employment for FAA inspection on April 10, 1988.
As a result of our discussion of this incident, you have revised your
procedures for maintaining the required simnaries of employment.
In closing this case, we have given consideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu





Chap 11 Page 133
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FIGURE 11-4. SAMPLE LTTIE OF CORRECTICN
May 27, 1988




New York, NY 12023
Dear Mr. Smith:
On May 1, 1988, during a routine inspection of the XYZ Airlines station at
Chatsworth International Airport, it was noted that none of the employees at
the XYZ Airlines checkpoint were wearing dosimeters. You were notified by
letter dated May 4, 1988, that an investigation into this apparent violation
of Section IV E. 6. of the XYZ Standard Security Program had been initiated
and was being conducted by this offioe.
Investigation of the matter revealed that the room containing the employees'
dosimeters is locked during nonoperational hours and on May 1, 1988, the only
individual with the key to the room, Burnmart Supervisor John Apelan, was not
at work. As a result of this incident, XYZ Airlines Station Manager David
Lyn%.h has instituted a policy whereby additional keys to the equipment room
are available from three locations.
In cl..sing this case, we have given osideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu






Station Manager, XYZ Airlines
Chap ll
Page 134
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On (date), (inspector) conducted a certification inspection of the (airport)
to determine compliance with Part 139 of the Federal Aviation Regulations, the
Airport Certification Manual, and the Airport Operating Certificate which
became effective (date). The inspection revealed that the airport was not in
compliance with all of the requirements.
During the investigation it was found that the certification manual (or
certification specifications) is approximately 3 months out of date and does
not reflect current conditions at the airport. It is recognized that you are
now revising the entire manual. You should give first priority to the
emergency plan section. You mentioned that the coumty is currently developing
a disaster plan. The airport should participate in that process.
You agreed at the exit interview to revise the manual according to the
following schedule:
Correction Date for Emergency Plan: (date)
Correction Date, Entire Manual Draft: (date)
Correction Date for Completed Manual: (date)
We have given consideration to all available facts and concluded that this
matter does not warrant legal enforcement action. In lieu of such action we
are issuing this letter which will be made a matter of record. We will expect
your future ompliance with the regulations. Please advise in writing when
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FIGJRE 11-7. SAMPLE LETTER ACKNoWLEDGING






AttN: Mr. M. Smith, Division Manager, Q.A.
1234 South Candy Dr.
Santa Monica, CA 90460
Dear Mr. Smith:
This is in response to your letters of May 17, 1988, and June 3, 1988,
concerning the Federal Aviation Administration (FAA) Quality Assurance System
Analysis Review (QASAR) conducted at future Aircraft, Inc., on May 1, 1988,
and the findings provided in our letter of May 5, 1988.
The corrective action discussed in your letters has been evaluated, on-site,
by the FAA principal inspector and has been found to be satisfactory.
In closing this case, we have given consideration to all available facts and
concluded that the matter does not warrant legal enforcement action. In lieu
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Appendix 1 FORM BOOK
INSIDE JACKET COVER
GUIDELINES FOR USE
Administrative action Is not to be taken solely as a matter of convenience or when
evidence to support a finding of violation is lacking.
Administrative enforcement action may be taken In lieu of legal enforcement when all of
the following elements are present:
(1) Applicable law does not require legal enforcement action;
(2) Lack of qualification or competency was not involved;
(3) The violation was Inadvertent and not deliberate;
(4) The violation was not the result of a substantial disregard for safety or security
and the circumstances of the violation are not aggravated. "Substantial disregard'
means:
a. In the case of a certificate holder, that the act or failure to act was a substantial
deviation from the degree of care, judgement, and responsibility normally expected
of a person holding that certificate with t at type, quality end level of experience.
knowledge and proficiency.
b. In case the alleged violator is not a certificate holder, the act or failure to act
was a substantial deviation from the care and diligence expected of a reasonable
person In those circumstances
(5) The alleged violator has a constructive attitude toward complying with the
regulations;
(6) The alleged violator has not been involved previously in similar violations; and
(7) After consideration of the above, a determination is made that administrative
action will serve as an adequate deterrent.
INSTRUCTIONS - Insert writing stop between form set when preparing form so data
will not record on succeeding forms. Use ball point pen. Do not exert too much pressure
when writing.
Page 200




FACE OP WRITING STOP
The following codes are the most common codes used In Administrative enforcement
actions. Multiples codes may be used to adequately descrbe the Circumstances. if a
code Is not listed please check FAA Order 2150.3A, Appendix 3, Pages 3-4.
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0
U.S. Department of Transportation
Federal Aviation Administration
PRIVACY ACT NOTICE
This notice is provided in accordance with Section (e)(3) of the Pnvacy Act, 5 U.S.C.
552a(e)(3).
A. AuthorirJ This information is solicited pursuant to 49 U.S.C. 40113(a) and
the regulations issued thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of information is voluntary.
B. Pdncipal Purposes
1. To make a record of the circumstances that are the subject of this warning
notice or letter of correction.
2. To assist us in contacting you regarding this enforcement case.
C. Routine Uses* Records from this system of records may be disclosed in
accordance with the following routine uses that appear in the System of Records No.
DOT/FAA 847, General Air Transportation Records on Individuals, DOT/FAA:
1. To provide basic airmen certification and qualification information to the
public upon request.
2. To disclose information to the National Transportation Safety Board (NTSB)
in connection with Its Investigation responsibilities.
3. To provide information about airmen to Federal, state, and local law
enforcement agencies when engaged in the investigation and apprehension of drug
law violators.
4. To provide information about enforcement actions arising out of violations
of the Federal Aviation Regulations to government agencies, the aviation industry, and
the public upon request.
5. To disclose information to another Federal agency, or to a court or an
administrative tribunal, when the Government or one of its agencies is a party to a
judicial proceeding before the court or involved in administrative proceedings before
the tribunal.
D. Effect of failure to resoond Failure to provide information requested may
preclude us from closing this matter with a warning notice or letter of correction at this
time. In addition, there may be delay in contacting you regarding this enforcement
case if necessary.
FM FORM 2150-7 12/501 N5N: 0052.00.921.3000
FAA FORM 2150-7 (2/98) NSN: 0052-OD-921-3000
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0 RECIPIENT'S COPY
U.S. Department of Transportation AA 000000
Federal Aviation Administration
o WARNING NOTICE 11 LETTER OF CORRECTION
N.TIE
This notice describes an alleged violation(s) of the Federal Aviation Regulations which
will be a matter of official record. It has been determined that this matter does not
warrant legal enforcement action. Your future compliance with the regulations is expected.
Records concerning individuals will be expunged 2 years after the date of issuance.
The determination to issue this notice Is based on the facts and circumstances
surrounding the alleged violation(s) Including any information you provided. This
administrative action may be withdrawn and legal action may be initiated if the
information you provided is inaccurate or Incomplete or subsequent review of
enforcement records reveals a similar violation(s) or alleged volation(s).
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FIGIRE 8-1. SOPLE LE M RBOUETM FOAMMUWTICN
UR SETION 609 OF MM2 FEAL AVIATON ACT
CE E MAIL - RE1UR RECEIPT RMESED
Dear Mr..
Investigation of the accident/incident which occurred
at on _ gives reason
to believe that your oompetence as a certificated airman is in question and
that reexamination of your qualification to be the holder of
is necessary in the interest of safety. Therefore, pursuant to the Authority
contained in Section 609 of the Federal Aviation Act of 1958, as amended, you
are requested to call or appear at this office or a Flights Standards District
office more conveniently located to you no later than, , to
make an appointment for a reexamination. The reexamination will consist
of and include the knowledge and skill necessary to be the
holder of with emphasis on
If you make an appointment with a Flight Standards District Office in another
area, please advise this office.
If you. do not accept the opportunity for reexamination by the date set forth
above, it will be necessary for us to start proceeding in suspend your airman
certificate until such time as you demnstrate your competence to exercise is
privileges. If, for reasons beyond your ctrol, you are unable to be
reexamined at this time, please cotact the undersigned prior
to in order that a determination can be made whether a time
extension may be granted.
Please note that the incident which occurred on is still under
investigation to determine whether other enforcement actin is appropriate.
If additional enforcement action is to be taken you will be advised in a
separate letter.
We will be pleased to discuss this matter with you and provide any further
information which may assist you. Our office is open from
to , and our telephone number is
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FIGURE 12-1. SAMPLE NOTICE OF PP CERTIFICATE AClION
(Federal Aviation Act)
April 5, 1988 88=140000
CErtrF MAIL - M' REEPT x REQETED
Captain Jonathan V. Doaks
25 DuVal Drive
East Miami, Illinois
NOTICE OF PROPOSED CERTIFICATE ACTION
Take notice that upon consideration of the report of investigation, including
a statement of February a, 1988, made on your behalf by Mr. D. R. Roe, Senior
Vice President, Flight Operations, Jones Airlines, it appears that you
violated the Federal Aviation Regulations by reason of the following
circumstances:
1. You are now, and at all times mentioned herein were, the holder of
Airline Transport Pilot Certificate No. 1000000.
2. On or about January 15, 1988, you acted as pilot in command of a
Jones Airlines Boeing 720 aircraft operating on instrument flight rules
in air transportation as scheduled Flight 13 from O'Hare International
Airport, Chicago, Illinois, to Willow Run Airport, Ypsilanti, Michigan.
3. During the above-described flight, Flight 13 was instructed by air
traffic control (ATC) to maintain an altitude of 8,000 feet.
4. Notwithstanding said instruction, Flight 13 descended to an
altitude of about 7,400 feet, 600 feet below the assigned altitude.
5. Your operation of Flight 13, in the manner and under the
circumstances described above, was careless so as to endanger the life
and property of another.
By reason of the foregoing facts and circumstances, you violated the following
Federal Aviation Regulations:
1. Section 91.75(b), in that, in an area in which air traffic control
is exercised, you operated an aircraft contrary to an AT instruction
without obtaining an amended instruction: and
Chap 12
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2. Section 91.9, in that you operated an aircraft in a careless or
reckless manner so as to endanger the life or property of another.
please take notice that by reason of the foregoing facts and circumstances and
pursuant to the authority vested In the Administrator by Section 609 of the
Federal Aviation Act of 1958, as amended, we propose to suspend your airline
transport pilot certificate for a period of 30 days.
Unless we receive, in writing, your choice of the alternatives provided and
set forth on the enclosed information form, on or before (date)
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FIaRE 12-2. SAMPLE INFORMATION SHEET TO AMANY
NOTICE OF PROPOSED CERTIFICATE ACTION
INFOR4ATION WITH RESPECT TO NOTICE OF PROPOSED CERTIFICATE ACTION
You may elect to proceed in one of the five ways set forth below. You should
use the enclosed form for replying to the notice of proposed certificate
action to indicate how you elect to proceed. You may proceed as follows:
1. Surrender your certificate on or before the above date. In this
event, the order proposed in the notice will be issued at once,
effective the date your certificate is surrendered or mailed to the
office listed below. By surrendering your certificate, you will waive
your right to appeal to the National Transportation Safety Board, as
described in 2 below.
2. Indicate your desire to have an order issued as proposed in the
notice of proposed certificate action so that you may appeal to the
National Transportation Safety Board (NTSB), as provided in Section 609
of the Federal Aviation Act of 1958, as amended (49 U.S.C. 1429) and
the NTSB'6 Rules of Practice (49 C.F.R. Part 821). This may be done by
checking item no. 2 on the enclosed reply form or by not responding to
the notice. You may proceed in accordance with 3, 4, or 5, below,
without waiving your right to appeal to the MWSB.
If you appeal to the NTSB, an administrative law judge will be
appointed to decide the case. The judge may hold a formal hearing at
which the FAA will present witnesses and other evidence, and you will
have the opportunity to present witnesses and other evidence. The FAA
will have the burden of proof. An appeal from the judge's decision to
the full Board is available, and from there to the U.S. courts of
appeal.
3. Answer the charges in writing. With such answer, you may furnish
such additional information, including statements by you or your
representative or others, or other documentary evidence as you may wish
to have considered. This will not affect your right to appeal to the
RSE.
4. Request that you and/or your representative be accorded a
conference with an FAA attorney at the regional office of the FAA or
at . At this conference, you may state
why the proposed action should not be taken and you may present
evidence and information on your behalf. This will not affect your
right to appeal to the NIS.
5. If you have filed an Aviation Safety Report with the National
Aeronautics and Space Administration (NASA) concerning the incident set
forth in the attached notice of proposed certificate action, you may be
entitled to waiver of any penalty.
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You will only be entitled to waiver if it is found -
a. That this violation was inadvertent and not deliberate;
b. That this violation did not involve a criminal offense, or
accident, or disclose a lack of competence or qualification to be the
holder of a certificate; and
c. You have not paid a civil penalty pursuant to Section 901 of
the Federal Aviation Act or been found in any prior FAA enforcement
action to have comitted a violation of the Federal Aviation Act, or
any regulation under the Federal Aviation Act, for a period of 5 years
prior to the date of the occurances.
d. You prove that within 10 days after the violation, you
completed and delivered or mailed a written report of the incident or
occurrence to NASA under the Aviation Safety Report Program.
In the event that you prove your entitlement to this waiver of penalty, an
order will be issued finding you in violation but imposing no certificate
suspension. Your claim of entitlement to waiver of penalty shall constitute
your agreement that this order may be issued without further notice. You
will, however, have the right to appeal the order to the National
Transportation Safety Board (NTSB) pursuant to Section 609 of the Federal
Aviation Act.
Following issuance of an order, you will have the right to appeal such order
to the NTSB under the provisions of Section 609 of the Federal Aviation Act.




If the certificate holder is an individual:
PRIVACY ACT N=ICE
This notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
letter or form with which this Notice is enclosed.
A. AstoriX. This information is solicited pursuant to the Federal
Aviation Act o=958, 49 U.S.C. Section 1301, at . and regulations issued
thereunder odified in Part 13 of Title 14 of Ue Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
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B. principal purpost. he requested information is intended to assist
us in contacting you regarding this enforcement case.
C. Routine uses. Records from this system of records may be disclosed
in accordance with Te routine uses as they appear in System of Records No.
DOr/pA 847 as published from time to time in the Federal Register.
D. Effect of failure to re14: If you do not provide the requested
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FIGJRE 12-3. SAMPLE CMIICATE HOLDER REPLY
Date:
To: Assistant Chief Counsel
Address
subject: Notice of Proposed Certificate Action
In reply to your notice of proposed certificate action and the accmanying
information sheet, I elect to proceed as indicated below:
1. / / I hereby transmit my certificate with the understanding that
an orcer will be issued as proposed, effective the date of mailing of
this reply, and with the understanding that I waive my right to appeal
the order to the National Transportation Safety Board.
2. _/ I request that the order be issued so that I may appeal
directly to the National Transportation Safety Board.
3. U I hereby submit my answer to your notice and request that my
answer and any information attached thereto be considered in connection
with the allegations set forth in your notice.
4. L_1 I hereby request to discuss this matter at an informal
conference with an attorney from your office at
5. J I hereby claim entitlement to waiver of penalty under the
Aviation Safety Report Program and enclose evidence that a timely
report was filed with NASA.
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FIQGIM 12-4. SAMPLE REEIPT FOR CETFCA'E
AND WAIVER OF APPEAL RIGHTS.
Certificate holder:
Case no.:
I, _, hereby surrender my
certificate to the undersigned attorney for the
FAA, for a period of _ days/for cancellation. I understand
that an order of suspension/revocation will be issued as proposed in
the Notice of Proposed Certificate Action issued in this case on
, except as follows:
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FIGURE 12-5. SAMPLE ORDER OF SUSPENSION
(Federal Aviation Act)
May 16, 1988 88GL140000
CERTIFIED MAIL - REUR RECEIPT HO TED




On April 5, 1988, you were advised by mail through a notice of proposed
certificate action of the reasons why we proposed to suspend your airline
transport pilot certificate, No. 1000000, for a period of 30 days.
After a consideration of all the evidence presently a part of this proceeding,
including the information you presented at the informal conference held in the
Office of the Assistant Chief Counsel, Kansas City, Missouri, on May 9, 1988,
it has been determined that you violated the Federal Aviation Regulations
because of the following circumstances:
1. You are now, and at all times mentioned herein, the holder of
Airline Transport Pilot Certificate No. 1000000.
2. On or about January 15, 1988, you acted as pilot in domond of a
Jones Airlines Boeing 720 aircraft operating on instrument flight rules
in air transportation as scheduled Flight 13 from O'Hare International
Airport, Chicago, Illinois, to Willow Run Airport, Ypsilanti, Michigan.
3. During the above-described flight, Flight 13 was instructed by air
traffic control (ATC) to maintain an altitude of 8,000 feet.
4. Notwithstanding said instruction, Flight 13 descended to an
altitude of 7,400 feet, 600 feet below the assigned altitude.
5. Your operation of Flight 13, in the manner and under the
circumstances described above, was careless so as to endanger the life
and property of another..
By reason of the foregoing facts and circumstances, you violated the following
Federal Aviation Regulations:
1. Section 91.75(b), in that, in an area in which air traffice cotrol
is exercised, you operated an aircraft cotrary to an ATC instruction
without obtaining an amended instruction; and
2. Section 91.9, in that you operated an aircraft in a careless or
reckless manner so as to endanger the lives and property of another.
Chap 12 Page 177
2000] THEY ARE TRYING TO TAKE MY LICENSE AWAY 355
2150.3A 12/14/88
By rcason of the foregoing, the Administrator has determined that safety in
air corserce or air transportation and the public interest require the
suspension of your airline transport pilot certificate.
NOW, THEREFORE, IT IS ORDEBM, pursuant to the authority vested in the
Administrator by Section 609 of the Federal Aviation Act of 1958, as amended,
that your airline transport pilot certificate, No. 1000000, be suspended,
effective May 23, 1988, said suspension to continue in force for a period of
30 days thereafter. In the event you fail to surrender your certificate to
the Office of the Assistant Chief Counsel, Federal Aviation Administration,
Address, on or before May 23, 1988, said suspension shall continue in effect





You may appeal from this order within 20 days fron the date it is served by
filing a Notice of Appeal with the Office of Administrative Law Judges,
National Transportation Safety Board, Rom 822, 800 independence Ave., S.W.,
Washington, D.C. 20594.
Part 821 of the Board's Rules of Practice (49 C.F.R. Part 821) applies to such
an appeal. An original and three (3) copies of your appeal must be filed with
the National Transportation Safety Board (NTSB). In the event you appeal, a
copy of your notice must also be furnished to the Office of Chief
Counsel/Office of Assistant Chief Counsel at the address noted in the
foregoing Order.
The filing of a timely appeal will stay the effectiveness of this Order during
the pendency of that appeal before the RMTSB. If you appeal to the HZSB, a
copy of this Order will be filed with the NISB and will serve as the
Administrator's complaint in this proceeding.
CERIFICATE OF SERVICE
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FIGURE 12-6. SAKP LANGUAGE MQR ORDE OF SUSPENSION
WITH WAIVER OF PENALTY.
Now, TSREPORE, IT IS ORDEEDS, persuant to Section 609(a) of the Federal
Aviation Act of 1958, as amended, that any pilot certificate held by you,
including airline transport pilot certificate no. XXX. be and hereby is
suspended for xx days.
Assistant Chief Counsel
By: _ _ _ _ _
Trial Attorney
WIR OF PENLTY
The Administrator has determined that you are entitled to a waiver of penalty
under the Aviation Safety Report Program, by reason of your having filed a
timely report of the incident which is the subject of this case under that
program, and otherwise meting all of the requirements for such waiver.
Accordingly, the suspension of your airman certificate ordered herein,
although remaining a matter of record, will not actually be imposed. You will
not be required to surrender your airman certificate, and may continue to use
your certificate without interruption.
[include appeal rights]
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FI(JRE 12-7. SAMPLE EMERG"Y ORDER
(Federal Aviation Act)
December 1, 1988
CERTIFID MAIL - RETURN REEIPT REQUESTED
Failure Pilot School, Inc.
410 Forest Drive
San Angelo, Texas
EMIGY ORDER OF REVOCATION
Take notice that this office is in receipt of an investigative report from
which it appears that Failure Pilot School, Inc. (Failure) violated the
Federal Aviation Regulations by reason of the following circumstances:
1. Failure now holds, and at all times material herein held, Air
Agency Certificate Number AA-001-10, with approval to operate as a
pilot School, with Mr. Les Passem as President and Mr. ill Testem as
Chief Flight Instructor.
2. On or about October 5, 17, 28, and 30, 1988, Failure gave dual
flight instruction to a student using Mr. Passem as an instructor.
3. At the time of the above-dpscribed instruction, Mr. Passem was not
qualified to give flight instruction in that he had not been briefed in
regard to the objectives and standards of that course by the chief
flight instructor.
4. On or about November 1, 2, 4, and 5, 1988, Failure gave dual flight
instruction to three students using Mr. Woody Flunkem as the instructor.
5. At the time of the above-described instruction, Mr. Flunkem was not
qualified to give flight instruction in that he had not been briefed in
regard to the objectives and standards of that course by the chief
flight instructor.
6. During the period of May 25, through July 22, 1988, Failure gave
Joe Student multiengine flight training.
7. At the time of the above-described training, Failure did not meet
the requirements for approval of a multiengine training oourse in that
it did not have a qualified chief flight instructor for the multiengine
course.
a. By letter dated July 9, 1988, Failure was notified by the
Aduinistrator that its multiengine course certification was suspended
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9. Subsequent to the above-described notification, Failure continued
to give multiengine course instruction when it did not have a qualified
chief flight instructor for the course.
By reason of the foregoing facts and circumstances, Failure violated the
following Federal Aviation Regulations:
1. Section 141.3, which prohibits a person from operating a certificated
pilot school in violation of a pilot school certificate.
2. Section 141.89(b), which prohibits the holder of a pilot school
ertificate from giving instruction or training to a student who is enrolled
in an approved course of training unless each instructor or chief instructor
meets the qualifications specified in the holder's approved course of training
and the appropriate requirements of Part 141.
3. Section 141.81(c), which prohibits an instructor from being used in an
approved course of training until he has been briefed in regard to the
objectives and standards of that course by the designated chief instructor or
his assistant.
By reason of the circumstances set forth in the foregoing paragraphs, the
Administrator has determined that Failure lacks the degree of care, judgment,
and responsibility required of the holder of an Air Agency Certificate.
Therefore, the Administrator finds that safety in air comerce or air
transportation and the public interest require the revocation of Air Agency
Certificate issued to Failure. Furthermore, the Administrator finds that an
emergency exists and safety in air ommrce or air transportation requires the
immediate effectiveness of this order.
NOW THERERoRE, IT IS O0)R , pursuant to the authority vested in the
Administrator by Sections 609 and 1005(a) of the Federal Aviation Act of 1958,
as amended, that:
1. Air Agency Certificate No. AA-0001-10 issued to Failure Airline,
Inc., is revoked on an emergency basis.
2. Such revocation shall become effective as of the date of this order.
3. Failure's certificate must be surrendered at once by mail or
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APPEAL
You may appeal from this order within 10 days from the date it is served by
filing a notice of appeal with the National Transportation Safety Board, Room
822, Boo independence Ave., S.W., Washingtcn, D.C. 20594. Due to the fact
that your certificate has been revoked on an emergency basis, the Emergency
order of Revocation will remain in effect during the pendency of any
proceedings before the National Transportation Safety Board (NTSB). Part 821
of the Board's Rules of Practice in Air Safety Proceedings applies to such an
appeal. An original and three (3) copies of your appeal must be filed with
the NTSB. In the event you appeal, a copy of your Notice of Appeal must be
furnished to the Office of Chief Counsel/Office of Assistant Chief Counsel at
the address noted in the Emergency Order.
Whether or not you choose to appeal from this Emergency Order, you must
surrender Air Agency Certificate No. AA-0001-10 to the Chief Counsel/Assistant
Chief Counsel, address.
In the event of an appeal to the NTSB, a copy of this order will be filed with
the RNTB and will serve as the Administrator's omplaint.
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FI0 12-8. SAMPLE CIWL PEN~ALTY Lm =
(Federal Aviation Act)
September 31, 1988 Case No. 88SW234567




Attention: Ms. Karen Gibbs
President
Dear Ms. Gibbs:
We have received a report of investigation from which it appears that during
the period January 21 through January 22) 1988, Whimsicality Airways, Inc.
(WAI) , the holder of Air Carrier Operating Certificate No. GRAS-0O04; operated
two Lockheed L-101 aircraft, N121 and N34R, on a total of fifteen (15)
flights after it had removed the Auxiliary Power Unit (APU) generator from
said aircraft. MAI's Minimum Equipment List (MEL) for said aircraft
authorizes operation of said aircraft with an inoperative APU generator
system, but WA's ML does not authorize operations with the APU generator
removed from the aircraft. The removal of the APU generators rendered civil
aircraft N12U and N34R unairworthy.
WAX performed maintenance on said aircraft utilizing unacceptable methods,
techniques, and practices and further performed said maintenance in a manner
so the aircraft was not equal to its original or properly altered condition.
Based on this information, it appears that NAX violated Sections
121.153(a) (2): 121.105, 43.13(a) . and 43.13(b) of the Federal Aviation
legulations. Under Section 901 (a) of the Federal Aviation Act of 1958, as
amended, WAI is subject to a civil penalty not to exceed $10,000 for each of
the violations noted. After careful consideration of all available
information, we are willing to accept $75,000 in settlement of this matter.
An explanation of the settlement procedures is enclosed.
We will take no further action for a period of 14 days after WA's receipt of




By:__ _ _ _
Trial Attorney
Enclosure
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FIGURE 12-9. SAMPLE INFOEMATION SHEET TO ACOMPANY
A CIVIL PENALTY LEITER (Federal Aviation Act)
INFORMATION REGARDING CIVIL PENALTIES
UNDER SECTION 901 OF THE FEDERAL AVIATION ACT OF 1958
Section 901(a) of the Federal Aviation Act of 1958 provides that any person
who violates pertinent provisions of the Act, or any rule, regulation, or
order issued thereunder, shall be subject to a civil penalty for each
violation. The maximum civil penalty for each violation is also prescribed by
law, as specified in the letter to which this is attached. The Act authorizes
the Administrator to compromise penalties. The attached letter states the sum
which we would accept in full settlement of the alleged violation or
violations described therein.
You are, of cxrse, not required to make an offer of settlement. If you do
not wish to make such an offer, the matter will be presented to a U.S.
attorney, who may bring a civil action, seeking the full amount of the civil
penalty prescribed by law. The U.S. district court will decide all issues of
fact and law, following a trial at which you will have the right to present
evidence on your behalf and cross-examine the Administrator's witnesses. If
you prefer. to settle this matter as suggested in the attached letter, such a
settlement will not ponstitute an admission of violation.
You may, therefore, within 14 days from the receipt of this letter, proceed in
one of the following ways:
1. You may submit the amount suggested in the attached letter, by certified
check or money order payable to the Federal Aviation Administration , to the
Assistant Chief Counsel, address.
2. You may submit additional information which you believe will either
explain, excuse, or disprove the alleged violations. You may do so in writing
or in person by requesting an informal conference at the Office of the
Assistant Chief Counsel or the nearest FAA regional office. Any additional
information submitted by you will be given our careful consideration. Since
the attached letter may become a part of the publicly available records, you.
may wish to submit a letter which would be included in these records.
3. You may wish to have the issues of fact and law in this matter decided by
the U.S. district court. If so, please advise us immediately.
4. If you have filed an Aviation Safety Report with the National Aeronautics
and Space Administration (NASA) concerning the incident set forth in the
attached civil penalty letter, you may be entitled to waiver of any penalty.
If you claim entitlement to this waiver, you must present evidence
satisfactory to the Administrator that you filed a report with NASA within
10 days of the incident concerning that incident. You will only be entitled
to waiver if you filed such a report and it is found -
a. That this alleged violation was inadvertent and not deliberate;
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b. That this violation did not involve a criminal offense, or
accident, or action under Section 609 of the Act which discloses a lack of
competence or qualification to be the holder of a certificate,
c. You have not paid a civil penalty pursuant to Section 901 of the
Federal Aviation Act or been found in any prior FAA enforcement action to have
coamitted a violation of the Federal Aviation Act or any regulation of the
Federal Aviation Act for a period of 5 years prior to the date of the
occurrence: and
d. You prove that within 10 days after the violation, you completed
and delivered or mailed a written report of the incident or occurrence to NASA
under the Aviation Safety Report Program.
in the event that you establish you entitlement to this waiver of penalty, a
letter will be issued stating that you are in violation but waiving imposition
of a civil penalty. Your claim of entitlement to waiver of penalty shall
constitute your agreement that this letter may be issued without further
notice.
All correspondence in this matter should be addressed to following address:
Office of the Assistant Chief Counsel
Address
If the certificate holder is an individual:
PRIVACY ACT NOrICE
This notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and concerns the information requested in the
letter or form with which this Notice is enclosed.
A. Authority. This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et ., and regulations issued
thereunder codified in Part 13 of Title 14 of Ze Co of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.
B. Principal Eur2ose. The requested information is intended to assist
us in contacting you regarding this enforcement case.
C. Routine uses. Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DOT/FAA 847 as published from time to time in the Federal Register.
D. Effect of failurs to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
case.
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FIGURE 12-10. SAMPLE REPLY TO CIVIL PENALTY LETE
(Federal Aviation Act)
Date:
To: Assistant Chief Counsel
Address
Subject: Civil Penalty Letter
In reply to your letter proposing to settle this matter and the acomnpanying
information sheet, I elect to proceed as indicated below:
1. __ I hereby submit the amount proposed in settlement of this
matter.
2. _/ I hereby submit my response to your letter and request that my
response and any information attached thereby be considered in
conection with the allegations set forth in your letter.
3. j_1 I hereby request to discuss this matter at an informal
conference with an attorney from your office
at
4. L_1 I wish to have this matter decided by the U.S. district court.
5. Li. I hereby claim entitlement to waiver of penalty under the
Aviation Safety Report Program and enclose evidence that a timely
report was filed with NASA.
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Attention: MS. Karen Gibbs
President
Re: Case No. 88SW234567
Dear Ms. Gibbs:
Receipt is acknowledged of your check (money order) of November 1, 1988, in
the amount of $75,000 submitted as an offer in settlement of your alleged
violations of the Federal Aviation Regulations.
This amoumt is hereby accepted in full settlement of any civil penalty
incurred under Section 901 (a) of the Federal Aviation Act of 1958, as amended,
by reason of Whimsicality Airways' alleged violation of the Federal Aviation
Regulations, as described in our letter of September 31, 1988. It is
understood that this settlement does not constitute an admission of any
violation.
You may consider this matter closed.
Sincerely,
Assistant Chief Ounsel
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FIGURE 12-18. SAMPLE NOIICE OF PROPOSED CIVIL PEWLTY
(Hazardous Materials Transportation Act)
January 22, 1988




Re: Case No. 8&P123456, Docket No. 79-00 (HM)
NOTICE OF PROPOSE CIVIL PENALTY
Based on a report of investigation, it appears that:
1. On or about May 15, 16, and 17, 1987, ABC, Inc. (ABC) accepted and
transported aboard a passenger-carrying flight a shipment of approximately 30
pounds of special fireworks and approximately 200 pounds of propellant
explosive from Los Angeles, California, to Las Vegas, Nevada.
2. Special fireworks is classified as a hazardous material under
Section 172.101 of the Hazardous Materials Regulations (HMlR) (49 C.P.R.
172.101).
3. The proper shipping name for this material is "Fireworks, special"
which is in the Class B explosive hazard class.
4. Propellant explosive is classified as a hazardous material under
Section 172.101 of the IR.
5. The proper shipping name for this material is "Propellant
explosive" which is in the Class A explosive hazard class.
6. At all times mentioned herein, Fireworks, special and Propellant
explosive are forbidden aboard passenger-carrying aircraft.
By reason of the above, ABC violated the following Department of
Transportation Hazardous Materials Regulations:
1. Section 175.30(a) (1) (49 C.F.R. 175.30(a) (1)), in that ABC accepted
a hazardous material for transportation aboard an aircraft when the material
was not authorized and was not within the quantity limitations specified for
carriage aboard aircraft according to Section 172.101 (49 C.F.R. 172.101).
2. Section 175.75 (a) (1) (49 C.F.R. 175.75(a) (1)), in that ABC carried
on an aircraft a hazardous material contrary to the provisions of Part 172 (49
C.F.R. Part 172).
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3. Section 175.20 (49 C.F.R. 175.20), in that ABC, as operator, failed
to thoroughly instruct its employees in relation to the applicable Hazardous
Materials Regulations.
in accordance with Section 110(a) (1) of the Hazardous Materials Transportation
Act (49 U.S.C. 1809(a) (1)), ABC is liable for a civil penalty not to ezceed
$10,000 for each violation of the regulations. After reviewing our
investigative file, including your letter of September 22, 1987, we propose to
issue an order assessing a civil penalty in the amount of $20,000 for these
violations.
An Order assessing a civil penalty will be issued as proposed unless, not
later than thirty days after the receipt of this notice, ABC elects to proceed
in accordance with the alternatives listed on the enclosed election and
information forms. A copy of 14 C.F.R. Part 13 is also enclosed for your
reference.
Please adress all c mmications to , Rgulations and
Eforcement Division, Office of the Chief Counsel, Federal Aviation
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FIGURE 12-14. SAMPLE INFORMATICN SHEE TO ACO?-PANY
NOTICE OF PROPOSED CIVIL PENALTY (Federal Aviation Act)
INFORMATION REGARDING CIVIL PENALTIES
UER SECTIONS 901 AND 905 OF THE
THE FDERAL AVIATION ACT OF 1958, AS AMENDE
Section 901 of the Federal Aviation Act of 1958, as amended, provides that any
person who violates pertinent provisions of the Act, or any rule, regulation,
or order issued under the Act, is subject to a civil penalty for each
violation. The maximum assessment for each violation is also prescribed by
law, as specified in the notice to which this is attached. The notice also
states the sum which would be assessed for the alleged violation (s).
Within thirty (30) days after your receipt of the notice, you may elect to
proceed in one of the following ways by appropriately marking the
corresponding box on the attached election sheet and returning it to the
address provided below.
1. Submit the amount of the civil penalty specified in the notice by
certified check or money order payable to the "Federal Aviation
Administration." Your submission constitutes your agreement that an Order
Assessing Civil Penalty in that amount may be issued without further notice,
and that you waive your right to a hearing in this matter.
2. You may submit in writing information and evidence demonstrating
that a violation of the regulations was not comsitted or that, if it were, the
facts and circuwtances do not warrant the proposed civil penalty.
Information provided will be considered in determining whether a civil penalty
should be imposed and the amount of any such civil penalty. This information
may be submitted in conjunction with a request for informal conference under
paragraph 4. This will not affect your right to a hearing if you do not elect
paragraph 1 or 3.
If you also elect paragraph 1 or 3, your offer will be considered and will
constitute your agreement that an Order Assessing Civil Penalty in the mount
you specified may be issued without further notice.
3. Request that a civil penalty be assessed in a specific amount other
than that proposed in the notice or that no civil penalty be assessed and
submit the reasons for the reduction below the proposed amount together with
any additional information in writing (with appropriate supporting
documentation) which you believe will explain, excuse, or disprove the alleged
violations. Information provided will be considered in determining whether
your specified miount of a civil penalty should be assessed.
If the FAA does not accept your offer, this will not affect your right to a
hearing. If the FAA accepts your offer, your request constitutes your
agreement that the Order Assessing Civil Penalty in that amount may be issued
without further notice, and that you waive your right to a hearing.
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4. Request to discuss the matter informally and in person at a
conference with an FAA attorney at the Office of the Chief Counsel/Office of
the Assistant Chief Counsel in or at the Flight Standards
District Office convenient to you (a list of those offices in
the Region is attached). If you reside outside
the Region, you may request the transfer of the case to your
area for the conference to be held. This will not affect your right to a
hearing. n*ORm'RA - The purpose of the conference is to provide the
opportunity r you to present your reasons and any supporting basis why the
action should not be taken as proposed, including any information you wish to
have considered before the FAA decides whether to further proceed with the
proposed action.
5. If you have filed an Aviation Safety Report with the National
Aeronautics and Space Administration (NASA) concerning the incident set forth
in the attached Notice of Proposed Civil Penalty, you may be entitled to
waiver of any penalty. You will only be entitled to waiver if it is found:
a. That this violation was inadvertent and not deliberate;
b. That this violation did not involve a criminal offense, or
accident, or discloses a lack of competence or qualification to be the
holder of a certificate; and
c. You have not paid a civil penalty pursuant to Section 901 of
the Federal Aviation Act or been found in any prior FAA enforcement
action to have committed a violation of the Federal Aviation Act, or
any regulation under the Federal Aviation Act, for a period of 5 years
prior to the date of the occurances.
d. You prove that within 10 days after the violation, you
completed and delivered or mailed a written report of the incident or
occurrence to NASA under the Aviation Safety Report Program.
In the event you establish your entitlement to a waiver of penalty, an order
will be issued finding you in violation but imposing no payment of civil
penalty or certificate suspension. The order will be a matter of record. As
to the findings of fact and violations, you may either waive your right to a
hearing (in which case an Order Assessing Civil Penalty will be issued), or
you may request a formal hearing on the allegations of fact and violations (in
which case an Order of Civil Penalty will be issued).
6. Request to have a formal hearing in accordance with Section 13.16
of the Federal Aviation Regulations with the understanding that an Order of
Civil Penalty will be issued and filed as the complaint. Subsequent to your
request, a formal evidentiary hearing of the matter will be conducted under
Part 13 at the conclusion of which all issues of fact and law will be decided
and a decision rendered whether and in what amout a civil penalty is
assessed. At the hearing you will have the opportunity to present evidence on
your behalf, to examine the Administrator's evidence, to call witnesses, and
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VERY IPORTANT - If you fail to communicate your election of how you wish to
proceed within the time specified, an Order Assessing Civil Penalty as
proposed in the Notice will be issued without further notice based on the
evidence and information available to the FAA. If this order is issued, you
will have no further right to a hearing on the allegations made in this Notice.
Please address all cammmications in this matter to the FAA attorney who
signed the Notice at the following address:




It may be delivered personally to the Office of the Assistant Chief Counsel
for the Region at the above address during normal business
hours.
Telephone: (Collect calls cannot be accepted).
If the certificate holder is an individual:
PRIVACY ACT NNICE
This notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e)(3), and concerns the information requested in the
letter or form with which this Notice is enclosed.
A. Authori . This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et M., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Submission of the telephone number is voluntary. The request
for information is intended to provide you with an opportunity to participate
in the investigation.
B. Principal W e. The requested information is intended to assist
us in contacting ing this enforcement case.
C. Routine uses. Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
Dar/FAA 847 as published from time to time in the Federal Register.
D. Effect of failure to respond: If you do not provide the requested
information, there may be delay in contacting you regarding this enforcement
case.
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FIGURE 12-15. SAMPLE RLY TO uriC OF PROPOSED CIVIL PENALTY
(Federal Aviation Act)
Date
Assistant Chief Counsel for the Region
Federal Aviation Administration
P.O. Box 55555
Your City, Your State 00000
Subject: Notice of Proposed Civil Penalty
In reply to your Notice of Proposed Civil Penalty, I elect to proceed as
indicated by my check mark beside the numbered paragraphs below:
1. U I hereby submit the amount of the proposed civil penalty with the
understanding that an order assessing a civil penalty will be issued in that
amount without further notice, and that I waive my right to a hearing.
2. /. I hereby submit evidence and information, demonstrating that a
violation of the regulations did not occur or that the amoumt of the penalty
is not warranted by the circumstances.
3. Z_/ I hereby request that the proposed civil penalty be assessed in the
amount of $ and I submit the reasons for the reduction of the
proposed amotmt. My proposal shall constitute my agreement that an order
assessing civil penalty in the amount I submitted may be issued without
further notice, and that I waive my riqht to a hearing.
4. LJ I hereby request an informal conference (which will be held at the
Office of the Assistant Chief Counsel in or at a mutually
convenient location) in order to discuss this matter with an FAA attorney and
to present evidence and information in my behalf.
5. _J I hereby claim entitlement to waiver of penalty under the Aviation
Safety Report Program and enclose evidence that a timely report was filed.
As to the allegations of fact and violations -
L_1 I request that an Order Assessing Civil Penalty be issued and waive
my right to a formal hearing.
L_1 I request a formal hearing in this matter in accordance with
paragraph 6.
6. LJ I hereby request a formal hearing in accordance with §13.16 of the
Federal Aviation Regulations with the understanding that an Order of Civil
Penalty will be issued and filed as the complaint. I request that the hearing
be held in
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FIGURE 12-16. SAMPLE ORDER OF CIVIL PENALTY
(Federal Aviation Act)
September 6, 1988




Re: Case No. 88WP456789
ORDER OF CIVIL PIEALTY
On July 31, 1988, Adele Transport, Inc. (ATI) was advised through a Notice of
Proposed Civil Penalty that the FAA proposed to assess a civil penalty in the
amount of $30,000
After consideration of all of the available information, it has been
determined that:
1. Adele Transport, Inc. (ATI) is now, and at all times mentioned herein
was, the holder of Air Carrier Operating Certificate No. WP-BCP-69S.
2. Between February 15, 1988, and February 30, 1988, ATI operated thefollowing aircraft in scheduled passenger-carrying revenue flights when the
inspection times had not been accomplished as required by Part D of its
approved operations specifications, as follows:
Item Due Hours Flown Overdue
Between Checks
Aircraft N24U - 7 flights
"L" Service Check Every 50 hours 60 10 hours
Aircraft N44ME - 5 flights
*W Service Check Every 75 hours 90 15 hours
3. ATI's failure to accomplish the above-described service checks
rendered civil aircraft N24U and N44ME unairworthy.
By reason of the foregoing facts and circumstances, ATI violated the following
Federal Aviation Regulations:
1. Section 121.3(a), in that ATI engaged in operations contrary to and in
violation of its approved operations specifications; and
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2. Section 121.153(a) (2), in that ATI operated aircraft when the
aircraft were not in an airworthy condition.
NOW, TZEFORE, IT IS ORDERE, pursuant to Section 901(a) (1) of the Federal
Aviation Act of 1958, as amended (49 U.S.C.App. §1471), that ATI be and hereby
is subject to a civil penalty in the amount of $30,000.




You must answer this Order, which serves as the Complaint in this proceeding,
not later than 30 days from the time it is served on you in accordance with
Section 13.209 of the Rules of Practice for FAA Civil Penalty Actions (14
C.F.R. §13.209(f)). Failure to file an answer within 30 days will be deemed
an admission of the truth of the allegations set forth in this Order and an
Order Assessing Civil Penalty will be issued.
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FIGURE 12-17. SAMPLE ORDER ASSESSING CIVIL PDALTY
(Federal Aviation Act)
June 31, 1988
CERTIFIED MAIL - REIVRN RECEIPT
Mr. Al T. Tude
747 Boeing Circle
Deviation, LO
Re: Case No. 88WP678910
ORDER ASSESSING CIVIL PENALTY
On February 31, 1988, you were advised through a Notice of Proposed Civil
Penalty that the FAA proposed to assess a civil penalty in the amount of
$1,200.
After consideration of all of the available information, including the
information you presented at the March 15, 1988, informal conference, it has
been determined that:
1. You are now, and at all times material herein were, the registered
owner of civil aircraft N4U, a Cessna Model 310.
2. On or about December 31, 1987, N40 was operated on a
passenger-carrying flight from Los Angeles, California, to Reno, Nevada.
3. Incident to said flight, at approximately 1659:02 G(T, N4U was
issued and acknowledged a clearance from the Reno Air Traffic Control Tower
(ATC) to descend to and maintain a flight level of 9,000.
4. Incident to said flight, at approximately 1702:12 GMT, Reno ATC
observed N4U descend through 9,000 feet to 5,000 feet.
5. At no time mentioned herein did Reno ATC issue and nor did N4U
receive a clearance to descend to a flight level of 5,000 feet.
6. As owner of N4U, you operated N4U on the above flight.
7. By reason of the facts and circumstances described above, you
operated civil aircraft N4U in a careless manner so as to endanger the life or
property of another.
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By reason of the foregoing facts and circumstances, you violated the following
Federal Aviation Regulations:
1. Section 91.75(a), in that you as operator of N4U deviated from an
ATC clearance without having obtained an amended clearance when no
emergency existed; and
2. Section 91.9, in that you as operator of N40 operated an aircraft
in a careless manner so as to endanger the life or property of another.
Now, THERFOR, IT IS aOR , pursuant to Section 901(a) (1) of the Federal
Aviation Act, as amended (49 U.S.C.App 11471), that you be and hereby are
assessed a civil penalty in the amount of $1,200.
[include one of the following]
You are hereby ordered to pay, imnediately, the assessed amount by mailing or
delivering a check or money order in the amount of $1,200, payable to the
Federal Aviation Administration, to Trial Attorney, Office of the Chief
Counsel/Office of the Assistant Chief Counsel, address.
or
We hereby acknowledge receipt of your check in the amount of $1,200 which we
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FIGaME 12-23. SMPLE ORDER OF SEIZURE
Date:
Mr. John B. Quick
Aviation Safety Inspector
Federal Aviation Administration
P.O. Box 48 - MIA
Miami, Florida
ORDER CF SEIZURE
Take notice that upon consideration of a report of investigation, I find that
a DC-8 aircraft, bearing Registration No. N8989, of which the P & Q
Corporation, 1865 Jefferson Street, Hollywood, Florida, is the presently
registered owner, has been involved in various violations of the Federal
Aviation Regulations.
By reason of such violations, aircraft N8989 is subject to a lien. Therefore,
I have determined that the public interest requires the immediate seizure of
the above-described aircraft.
NOW, THEREFORE, IT IS ORDERED that pursuant to Sections 901(b) and 903(b) of
the Federal Aviation Act of 1958, as amended, and Section 13.17 of the Federal
Aviation Regulations, you or a person designated by you, seize the DC-8
aircraft bearing registration R8989 and detain the same in your custody by
placing it in the nearest available public storage facility within the
judiclil district in which the seizure is made, until such time as I or my
representatives or a court of competent jurisdiction shall otherwise direct.
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FIGURE 12-24. SAMPLE NOTICE OF SEIZURE
Date:
CERIFI MAIL - REIVRN RCEIPT MqJESTED




Take notice that pursuant to the authority contained in Sections 901(b) and
903(b) of the Federal Aviation Act of 1958, as amended, and Section 13.17 of
the Federal Aviation Regulations, the Assistant Chief Counsel for the
Region, of the Federal Aviation Administration, has issued an order of seizure
dated , directing the seizure of a DC-8 aircraft, Registration No.
N8989, of which the P & Q Corporation is presently the registered owner.
Pursuant to the aforesaid order, Aviation Safety Inspector John B. Quick,
Federal Aviation Administration, or an individual designated by him, did, at
2:45 p.m., March 9, 1979, at Broward County International Airport, Fort
Lauderdale, Florida, seize and impound the above-described aircraft. Mr.




P.O. Box 48 - MIA
Miami, Florida
Aircraft N8989 was seized and detained because, under the provisions of
Section 901(b) of the Federal Aviation Act of 1958, it is subject to a lien,
having been involved in the following violations of the Federal Aviation
Regulations for which civil penalties may be imposed pursuant to Section
901(a) of the Act:
1. on or about April 17, 1979, and again on or about April 18, 1979,
said aircraft, which is an aircraft of more than 12,500 pounds maximum
certificated takeoff weight, was operated from Fort Lauderdaile, Florida, to
San Juan, Puerto Rico, with various intermediate stops. Said flights were
comercial operations during which the aircraft was engaged in the carriage in
air commerce of passengers for compensation or hire. These operations were
caused to be performed by the owner of the aircraft or by its agents or
employees acting in accordance with the directions or consent of the owner. A
total of approximately 40 passengers were carried on these flights, each of
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2. Each of the foregoing flights was conducted without the presence of
a second pilot on board the aircraft. Use of said aircraft in comercial
operations without a seond pilot cnstitutes a violation on each flight of
Section 121.385(c) (3) of the Federal Aviation Regulations.
Pursuant to Section 901(a) of the Federal Aviation Act of 1958, the P a Q
Corporation, the present registered owner, is subject to a civil penalty not
to exceed $1,000 for each said violation. The P & Q Corporation, as owner of
the aircraft, is informed that, upon tender and payment of an offer in
omprcomise of the civil penalty for which it is liable in the amount of
$4,000, to the Federal Aviation Administration, together with the costs
incurred in connection with the seizure, storage, and maintenance of the
aircraft, said aircraft will he released from further seizure and detention.
Assistant Chief Counsel
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FIGURE 12-25. SAMPLE LETTER TO U.S. ATORNE
(Aircraft Seizure)
June 10, 1988
Edward F. Noone, Esq.
United States Attorney
Southern District of Florida
Miami, Florida
Dear Mr. Noone:
This is with further reference to our telephone conversation of June 9, 1988,
pertaining to the seizure of a Douglas DC-8 aircraft, Registration No. N8989,
from the P & Q Corporation.
Pursuant to the requirement contained in Title 49 U.S.C. Section 1473 (b) (2),
we wish to report that such aircraft was seized by Inspector Jchn B. Quick,
Federal Aviation Administration, Miami, Florida, at Broward County
International Airport, Fort Lauderdale, Florida, at 2:45 p.m. on June 8, 1988.
Inasmuch as the seizure of this aircraft took place within the Southern
District of Florida, pursuant to the above statute, we request that you
institute appropriate proceedings for the enforcement of the liens to which
this aircraft is subject.
In order to facilitate your commencement of the lien proceedings, we have
enclosed a draft of a libel of information. The violations of the Federal
Aviation Act of 1958, as amended, and of the Federal Aviation Regulations,
upon which this seizure is based, are fully set forth in the draft libel of
information.
We realize that these proceedings will require considerable additional
information, as well as cooperation by this office. Therefore, please do not
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FIGURE 12-12. SAMPLE COMPLAINT FOR REFMRAL TO U.S. A M YS
(Federal Aviation Act)
UNITED STAI OF AMEICA
DISTRICT OF






The United States of America for its complaint against the defendant, Rich
Air, alleges:
I
This action is being brought by the United States of America to recover a
civil penalty in the sum of $60,000 from the defendant, Rich Air, under
Section 901(a) (1) of the Federal Aviation Act of 1958, as amended (49 U.S.C.
1471(a)). Jurisdiction is conferred upon this court by Section 1007(b) of the
Federal Aviation Act of 1958, as amended (49 U.S.C. 1487(b)), and by 28 U.S.C.
1345.
II
The defendant, Rich Air, is a resident of and conducts business in the City of
C icago, County of Cook, State of Texas, and is the holder of Federal Aviation
Administration Air Carrier Operating Certificate No. 00001 and operations
specifications issued therunder to engage in various operations in air
transportation wider Part 121 of the Federal Aviation Regulations.
III
Rich Airlines has adopted and is responsible for carrying out an Air Carrier
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-V
During the period of January 29 to 31, 1988, Federal Aviation Administration
security inspectors conducted an inspection of air carrier security operations
at El Paso International Airport, El Paso, Texas.
V
During the course of the inspection, the inspectors determined that practical
testing on test objects, including a capsulated weapon, dynamite bomb, hand
grenade, pipe bomb, and toy pistol were not being conducted under realistic
conditions as required by Section XIII(B) (2) (c) of the Company's Security
Program, in that the test objects were passed through the screening system in
a test period of 30-45 minutes rather than at random, over an extended period
of time, as required, to simulate realistic conditions.
VI
The following persons had been given practical tests as part of their initial
training under other than realistic onditions as described above, and
subsequently sent to perform passenger screening functions requiring
independent determinations: Fred Flintstone, Barney Rubble, Dino Dog, Cat
Mandoo, Archie Bunker, and Mike Stivek.
VII
By reason of the foregoing, the defendant, Rich Air, violated the provisions
of Section 108.5(a) of the Federal Aviation Regulations in that it failed to
provide initial training under realistic conditions as required by Section
XIII(B) (2) (c) of its Air Carrier Security Program.
VIII
By virtue of Section 901(a) of the Federal Aviation Act of 1958, as amended,
49 U.S.C. 1471(a) , the defendant is subject to a civil penalty not to exceed
$10,000 for each of the foregoing violations of the Federal Aviation
Regulations
W1RERE, plaintiff demands judgment against defendant in the sum of $60,000
together with its costs therein.
Respectfully Submitted this . _ day of , 19.
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Figure 12-13. SAMPLE LANWAGE FOR NOTICE OF PROPOSED CIVIL PENALTY(Federal Aviation Act)
Under Section 901(a) of the Federal Aviation Act, as amended, you are subject
to a civil penalty not to eceed $1,000 for each of the violations noted. By
reason of the foregoing facts and circumstances, we propose to assess a civil
penalty in the amount of $4,000.
Unless we receive, in writing, your choice of the alternatives provided and
set forth on the enclosed information form, on or before 30 days after you
receive this Notice, we will issue an Order Assessing Civil Penalty as
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Mr. John D. Smith
1711 Colorado Avenue
River City, Iowa 51649
Dear Mr. Smith:
Personnel of this office are investigating an incident occurring on July 4,
1987, which involved the operation of Cessna aircraft N57785 in the vicinity
of City Park at approximately 3:15 p.m.
The aircraft was observed and identified as Cessna N57785 diving on picnickers
and bathers from 3:15 to 3:35 p.m. We were informed that Cessna N57785,
piloted by you, landed at the airport at 3:45 p.m. Operation of this type is
contrary to the Federal Aviation Pegulations.
This letter is to inform you that this matter is under investigation by the
Federal Aviation Administration. We would appreciate receiving any evidence
or statements you might care to make regarding this matter within 10 days of
receipt of this letter. Any discussion or written statements furnished by you
will be given consideration in our investigation. If we do not hear from you
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This letter is in reference to Ace Airlines' Flight 5 of June 2, 1987, which
touched down approximately 400 feet short of Runway 18 when landing at
Metropolitan Airport. During a preflight inspection of the aircraft involved
(Boeing 727 N3765), conducted prior to a turnaround departure of Flight 5. it
was found that the landing gear had been damaged and the structural integrity
of the airframe affected. Further investigation disclosed that the airport
boundary fence located on the approach end of Runway 18 had been damaged. A
section of an aircraft landing gear retract strut was found in this area that
appears to be the one missing from the subject aircraft.
A check of the aircraft maintenance log failed to disclose an entry pertaining
to this mechanical irregularity.
The landing short of the runway with suhsequent damage to the boundary fence
and the aircraft may also have endangered the lives of the other occupants of
the aircraft.
This letter is to inform you that this incident is under investigation by the
Federal Aviation Administration. Since you were the pilot in conmand, we wish
to offer you an opportunity to discuss it personally and submit a written
statement. If you desire to do either, this should be accomplished within 10
days following receipt of this letter. Your statement should contain all
pertinent facts and mitigating circumstances which you feel may have a bearing
on the incident. If we do not hear from you within the specified time, our
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FIGURE 4-8. SAMPLE LEITER OF NOTIFICATICN
CLOSING OF INVMGATICN
August 15, 1987
File Number: 87 CE040235
John D. Smith
1711 Colorado Ave
River City, Iowa 51649
Dear Mr. Smith:
on July 5, 1987, you were advised that the Federal Aviation Administration was
investigating an incident which reportedly occurred on July 4, 1987, in the
vicinity of City Park, and involved your operation of Cessna N57785.
This letter is to inform you that our investigation has not established a
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FIGURE 4-9. PRr Y A Nr I
This Notice is provided in accordance with Section (e) (3) of the Privacy Act,
5 U.S.C. Section 552a(e) (3), and coc-erns the information requested in the
letter or form with which this Notice is enclosed.
A. Authority- This information is solicited pursuant to the Federal
Aviation Act of 1958, 49 U.S.C. Section 1301, et seg., and regulations issued
thereunder codified in Part 13 of Title 14 of the Code of Federal
Regulations. Subnission of information is voluntary. The request for
information is intended to provide you with an opportunity to participate in
the investigation.
B. Principal purpose: The requested information will be used to help
determine whether or not there has been a violation of the Federal Aviation
Regulations, and if so, what, if any, enforcement action should be taken.
C. Routine uses: Records from this system of records may be disclosed
in accordance with the routine uses as they appear in System of Records No.
DOr/FAA 847 as published from time to time in the Federal Register.
D. Effect of failure to respond: The FAN cannot impose any penalties
upon you in the event that you fail to respond to this enforcement
investigation letter. Failure to supply the requested information, however,
will result in enforcement determinations without the benefit of your comments
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FIGURE 7-1. SAMPLE ORDER OF INVESTIGATION
FEDERAL AVIATION ADMINISTRATION
'AASHINGN, D.C.
In the Matter of the Investigation of ABC Airways,)
Inc., Holder of Air Taxi Commercial Operator
Certificate No. 14-EA-69 to determine the
compliance of it and its personnel with
applicable portions of the Federal Aviation Act
of 1958, as amended, and the Federal Aviation
Regulations.
ORDER OF INVESTIGATION
Information has been received by the Federal Aviation Administration
indicating that ABC Airways, Inc., and certain of its personnel may have
violated certain portions of the Federal Aviation Act of 1958, as amended, and
the Federal Aviation Regulations (FAR).
In order to determine to what extent, if any, ABC Airways, Inc., and its
personnel have violated the Act, Section 43.13 of the FAR, and Parts 91
(Subpart C) and 135 (Subpart J) of the FAR, and to determine further if safety
in air comerce or air transportation is jeopardized, the Administrator of the
Federal Aviation Administration, acting by and through his Assistant Chief
Counsel for Regulations and Enforcement, hereby orders that:
1. Pursuant to the authority in Sections 313, 609, and 1004 of the
Federal Aviation Act of 1958, as amended (49 U.S.C. 1354, 1429, and 1484), and
Part 13 of the Federal Aviation Regulations (14 CFR Part 13), an investigation
be conducted into the possible violations of the Federal Aviation Act of 1958,
as amended, and the Federal Aviation Regulations by ABC Airways, Inc., and its
present and past personnel.
2. Mr. John E. Doe hereby is designated to serve as presiding officer
and is delegated the authority to conduct said investigation. He may be
assisted by persons he designates, and he shall have the authority pursuant to
Sections 313 and 1004 of the Federal Aviation Act of 1958, as amended, to take
testimony, issue subpoenas, take depositions, administer oaths, examine
witnesses, and such other authority as is contained in Section 1004 of the
Federal Aviation Act of 1958, as amended.
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3. The investigation shall be coducted pursuant to procedures in
Subpart F of FAR Part 13. At any hearing convened by Mr. Doe pursuant to this
order, he shall have full authority as presiding officer and he may be
assisted by such persons as he designates. A verbatim record of any hearings
or depositions will be kept, and questioning of all witnesses at such hearings
or depositions shall be by Mr. Doe or his designee. Documents produced at
such hearings or depositions pursuant to a subpoena issued by Mr. Doe shall be
made a part of the record of such hearings or depositions only when so ordered
by Mr. Doe.
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DO NOT REPORTAIRCRAFTACCIDENTS AND CRIMINAL ACTIVITIES ON THIS FORM.
ACCIDENTS AND CRIMINAL ACTIVITIES ARE NOTINCLUDEDIN THE ASRS PROGRAM AND SHOULD NOTBE SUBMITTED TO NASA.
ALL IDENTITIES CONTAINED IN THIS REPORT WILL BE REMOVED TO ASSURE COMLrEE REPORTER ANONYMITY
(SPACE B.LOW RESEVED FR AlRs DATTIt"E STAMP)
IDENTIFICATION STRIPt. p0185 RI i0n bbank to ereetur Of sOipr
NO RECORD WILL BE KEPT OF YOUR IDENTTTY TNs section will be raned to you.
TELEPHONE NUMBERS whee we may reach you for futher
details ot 0 cc1B ree
HOME Area No. -- -_-- Hous -
WORK Area No. - Hous
NAME TYPE OF EVENT/SITUATION --
ADDRESS/PO BOX
DATE OF OCCURRENCE
CITY STATE - ZIP -- LOCAL TIME (24 hr. deck)
PLEASE FlUL IN APPROPRIATE SPACES AND CHECK ALL ITEMS WHICH APPLY TO THIS EVENT OR SITUATION.
.-REPORTER ... 701INIGTIME - ke CERTIFICATESRATPIGS 2. -'- N.EXRIERIIENCE.:
o Captain total i__ rs. osStudent o private 0 FPL o Developmental
o First Officer Ocomrnercial o ATP radar - yrs.
o pilot flying
oopint notnfying last 90 days hrs. ormsonent o CI no0545dM ___ yrs.
" Other Crewmember 0 multingine o FIE Supervsor yrs.
o time in type _ hrs. 0 milltary yrs.
O Class A (PCA oSpeCialuseAkpace o VMC o ice Odaylight Onght o local ceter
" Class B (TCA) o away/routo __ o IMC osnow Iodaw o dusk oground o FSS
o Class C (ARSA) o unknown/other oudxed otubulenc c oapchs oUNICOM
o Class D (Control ZoneATA) omarginl otstorn ein _ -e odep o CTAF
o Class E (General Controlled) oaln owindshear visibility miles Name of ATC Facility:
o Class G (Uncontrolled) oig o RVR __ feet
LZ,. F. ,.-.,.' .-. ;.~ V.~fi ~
Type of Aircraft o EFIS 0 EFIS
GMake/Model) (Your Aircraft) _ oFMSIFMC (Other Aircrat) oFMSIFMC
Operator o air carrer 0 militay ocorporate 0 oair coaer omliltary 0 corporate
ocomrnuter 0 private 0 oteher ocommuter o prvate 0 other
Mission 0 passenger o training o busines 0 passenger 0 training o business
o cargo 0 pleasure o unk/ot__ 0 cargo 0 pleasure 0 unl/other_
Flight plan o VFR o SVFR onone o VFR o SVFR one
o IFR o DVFR Ounkown o IFR o DVFR ounknown
Flight phases at 0 taxi 0 cruse o landbg o taxi o crulse 0 landing
tine of occurrence o takeoff o descent omissdapchiGAR otakeoff o descent o missed spch/GAR
ocimb oapproach o otler ocilmb oapproach o other __
Conrao status visual apch oon vector o on SII/STAR o visual apch o on vector o on SID/STAR
ocontrotled 0 roe 0 unllnown ocoatroled 0 none o unknown
ono radio 0 radar advisories ono radio o radar advisories
If more than two alrraft were Ivolved, please descrIbe *ee acdi oral eicraf In the "Describe Evett/Shluatlon section.
z' -
NASA ARC 277B (January 1994) t.~E.I~LKML rLnVVI Page 1 of 2
Attitude 0 MSL 0 AGL Estited miss distance in feet: hoz _ vert __
Distance and radial from airport, NAVAID, or other fi__ Was evasive action taken? o Yes o No
Was TCAS a factor? oTA oRA oNo
Nearest City/State Did GPWS activate? o Yes o No
r r. Pr.4 r Page 1 of 2NASA ARC 277B (January 1994)
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NATIONAL AERONAUTICS AND SPACE ADMINISTRATION
NASA has established on Aviation Safety Reporting System (ASRS) to
Identify issues In the aviation system which need to be addressed. The
program of which tisSytem Is a port Is described In detail In FAA
Advisory Cinulat OO-46C. Your assistance In Ifonting us about such
issaes Is essential to the success of the program. Please fil out this forn
as completely as possible, enclose In an sealed envelope, affix proper
postage, and and send It directly to us.
The iformation you provide on the identity strip will be used only If NASA
determines that it is necessary to contact you for further informtinc.
THIS IDENTITY STRIP WILL BE RETURNED IRECTLY TO YOU. The
return of the identity strip assures your anonymity.
AVIATION SAFETY REPORTING SYSTEM
Section 91.25 of the Federal Aviation Regulations (14 CFR 91.25)
prohibts reports Med with NASA from being used for FAA enforcement
purposes. This report wi not be made available to the FAA for civil
nalt orcertftlcate actions forviolations of the Federal Air Re lations.
Yow entity strip, stamped by NASA, Is proofhetyeu have su mitteda
report o the Aviation Safety Reporting System. We can only return the
ship to you, however, If you have provided a mailing address. Equally
Important we can often obtain additional useful Information if our safety
analysts can talk with you directly by telephone. For this reason, we have
requested telephone numbers where we may reach you.
Thank you for your contribution to aviation safety.
NOTE: AIRCRAFT ACCIDENTS SHOULD NOT BE REPORTED ON THIS FORM. SUCH EVENTS SHOULD BE FILED WITH THE
NATIONAL TRANSPORTATION SAFETY BOARD AS REQUIRED BY NTSB Regulation 830.5 (49CFR8305).
Please fold both pages (and additional pages if required), enclose in a sealed, stamped envelope, and mail to:
NASA AVIATION SAFETY REPORTING SYSTEM
POST OFFICE BOX 189
MOFFETT FIELD, CALIFORNIA 94035-0189
eeping in mind the topics shown below. dscuSs trse which you feel atre tlesOna annythi else ym think i portant. Include what 50 befoernoly aud tn.
roblem and what can be done to Prevent a renooce, or €orect the suloation. ( USE ADDITIONAL PAPER IF NEEDED)
CHAIN OF EVENTS (Page 2 of 2 HUMAN PERFORMANCE ONSIDERATIONS
. Howthe proiemn arose -How it was discovered I . PVCeptions.judgmentc dedoons .Acdor orladbes
.cohotn fadors Codrrativactons Factors affettog the qualy of hman porfortremp
LAOS.
